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Need for Cooperation Between 


Lawyers and Psychiatrists 
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Let the Atna-izer 
handle this “case” for you 


Your personal and business obligations and those of your clients call for a 
very careful appraisement if possible losses and worry are to be averted. 


Here is a ‘‘case’’ that your local Aitna-izer is well qualified to handle for you. 
He is as much at home in the application of insurance principles to individual 
needs and hazards as you are in the solution of legal problems. 


THE ATMA PLAN 


OF INSURANCE AND BONDING 


PROTECTION 


Without obligation or expense you may request your local Aitna-izer to make 
a complete insurance survey either for yourself or for any of your clients. 


Under the ‘‘A2tna Plan of Insurance and Bonding Protection,’’ he will prepare 
and submit a permanent record—an Insurance Chart, with recommendations which, 
if carried out, will provide an adequate and well-rounded program of insurance 
protection at a minimum cost. 

Ask Any AStna-izer for This Free Service 
or write to 
“ETNA LIFE INSURANCE COMPANY 
and affiliated companies 
“ETNA CASUALTY AND SURETY COMPANY 
AUTOMOBILE INSURANCE COMPANY 


of Hartford, Conn. 
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Preferred Stock Clauses 


HE Preferred Stock structure of a new or reorganized corporation often, in these days, deter- 

mines the ease and advantageousness of the company’s financing. The precedents which 
The Corporation Trust Company is always glad to furnish to any attorney with whom it is 
co-operating in an incorporation—in Delaware or any other state—enable him to plan the pref- 
erence clauses, redemption clauses and relations between the various classes of stock, on the 
most modern and most workable lines that recent practice has developed. When a new business 
is to be incorporated, or an old business reorganized or merged with another, write or telephone 
the nearest office of The Corporation Trust Company for an outline of how we may assist you. 


THE COREORATION TRUST: COMPANY 
120 Broadway, New York 
A ffiliated with 


The Corporation Trust Company System 
15 Exchange Place, Jersey City 
Combined Assets a Million Dollars 


> W. Adams St Washington, Colorado Bldg. Philadelphia, Land Title Bldg. 


4 " = oe Bide Los Angeles, Security Bldg. Boston, 53 State Street _ 

ity, Searritt Bide. St. Louis, Fed. Com. Trust Bldg. (Corporation Registration Co.) 

i, Me., 281 St. John St Detroit, Dime Sav. Bank Bldg. Albany Agency, 25 Washington Ave. 
cisco, Mills Bidg Minneapolis, Security Bldg. Buffalo Agency, Ellicott Square Bldg. 


and 
The Corporation Crust Companp of America 
7 West Tenth Street, Wilmington, Delaware 
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Only 200 Sets for A B. A. Members 


Think of it! 
$5.00 Down 


and 


$5.00 Per Month 


Nothing like it ever offered 
in the history of Law Books 


$SSSS anew eS. \c:0: 
Worth the Price a SEsSseseesss : 
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28 Compact Books 

2 Book Case Units 

99c Per Volume 
268.29 for 271 Volumes 


CAUTION! a is the only reprint of the Official Edition. Do not 


Confuse it with any Cheap Edition of Unofficial Reports. 





A verbatim Reprint of every Supreme Court The most valuable and exhaustive Annota- 


Decision on fine quality Bible paper. Legible tions to United States Supreme Court Re- 
print from new plates. Official pagination— ports are contained in the briefs of Counsel 
not “star paged.” in this Official Edition Reprint. 
DELIVERIES NOW BEING MADE 
aeianeian Reine ne Ganesh aeons am se =p eee ee ee 
The Banks Law Publishing Co. 
ae VOT tn POUT EE GR ne we A pm tp enen co ccincwntees sees as 192 


Deliver to me, carriage paid, a complete set of United States Supreme Court Reports, Official Edition Reprint, consist- 
ing of volumes 1 to 271 Official Edition, in 28 books, at 99c per official volume, 271x99c=$268.29). I agree to pay for said 


books as follows : $5.00 with order and $5.00 a month until entire amount has been paid, 


Also enter my subsc ription for advance parts and bound volumes of the Reports of the United States Supreme Court, to 


be delivered to me as issued, for which J agree to pay $6.00 per year. Continue my subscription until otherwise advised. 


All books delivered under this contract remain the property of your company or your assigns, until same are paid for 
In case of my failure to meet any one of said installments within 60 days after maturity, all of said mmstallments remaining 


unpaid shall, at your option, immediately become due and payable. 
This order is subject to your approval 
Signed 


Address to 


0 


A Set of United States Reports For $5°... 































i 
é 
} 
t 





















AMERICAN 





BAR ASSOCIATION 


JOVRNAL 








VOL. XIII 


OCTOBER, 1927 











li — OE ae a 





















































AY 


el oan saa 

















oa 
-_— -—- = 














Zoning Progress in the United States 
comprising 


“MI )RE than thirty million people, ; 
in exce 5 per cent of the urban popu- 


+ 
} 


tion of the United States, now have the protection 


ifforded by rdinances,” according to a 


Building and 


tatement issued by the Division of 
using of the D ient of Commerce, giving 
e result of a sur just completed. Mr. John M. 
Gries is Chi Division The 553 cities, 
vns and villages reported as zoned, on July 1, 
27, are well uted throughout the country. 
The re kable spread of zoning, and its 
nition by legislatures and courts,” the report 
ntinues, “has taken place practically since 1916, 
en New York City enacted the first compre- 
sive zoning rdinance in the United States 
culating ( height and area of buildings 
arious dis However, Boston, Mass., regu- 
ited the height uildings as early as 1904, while 
s Angeles, | ted use zoning regulations 

1909. 

“Viewing ning progress in the United States 
int, 46 states and the Dis- 





t of ¢ e laws which permit municti- 
ties to selves, although in some cases 
groups of citi r specific cities are granted 
e necessary | ers. Of the 46 states, 28 have 
sed all or a larg irt of ‘A Standard State Zoning 
ibling Act Advisory Committee on Zon- 
g of the Department of Commerce, which was 
ed in 1924 
“Zoning neces have been adopted by 
es, tow! i lages of all sizes. Of the sixty- 
eht larges LN over 100,000 population 
h, 52 of that ber, headed by New York, Chi- 
go, St. I Baltimore, Pittsburgh and 
s Angeles zoning ordinances in effect. The 


Clevelar Ohio, adopted an interim zoning 
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ordinance late in 1926, and is now preparing a com- 
prehensive ordinance regulating the use, height and 
area of buildings. New Orleans, La., while it has 
a piece-meal zoning ordinance now in effect, is 
preparing a comprehensive ordinance. Louisville, 
Ky., is actively engaged in preparing a comprehen- 
sive Philadelphia, Pa., and Detroit, 
Mich., the two largest unzoned cities, are now mak- 


ordinance. 


ing zoning studies ; and there are many other cities, 
towns and villages having zoning authority that are 
now seriously studying the subject. 

“Grouped according to population the 553 
zoned municipalities are classified as follows: 52 
municipalities having over 100,000 population; 46 
municipalities having from 50,000 to 100,000 popu- 
lation; 75 municipalities having from 25,000 to 50,- 
000 population; 96 municipalities having from 
10,000 to 25,000 population; 97 municipalities hav- 
ing from 5,000 to 10,000 population ; 138 municipali- 
ties having from 1,000 to 5,000 population; 49 
municipalities having less than 1,000 population. 

“Arranged according to the number of zoned 
municipalities New York leads with ninety-three 
cities, towns and villages; New Jersey is second 
with seventy-five; Illinois is third with fifty-six; 
California and Massachusetts are tied for fourth 
with fifty-four; Pennsylvania is sixth with thirty- 
two; Ohio is seventh with twenty-nine; Wiscon- 
sin is eighth with twenty-two; Michigan is ninth 
with nineteen; and Indiana is tenth with fifteen. 
Then follow Connecticut with twelve; Florida, 
Iowa and Rhode Island with nine each; Kansas 
with six; Missouri, North Carolina and Virginia 
with five each; Nebraska with four; Colorado, 
Minnesota, North Dakota, Oklahoma, Oregon and 
Washington, with three each; Alabama, Arizona, 
Arkansas, Georgia, New Hampshire, Tennessee and 
Utah, with two each; and Delaware, the District 
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of Columbia, Kentucky, Louisiana, Maine, Mary- 
land, Nevada and South Carolina, with one each. 

“Four cases in which the principle of dividing 
cities into districts or ‘zones,’ in which the use, 
height and area of buildings are regulated, has been 
upheld by the United States Supreme Court within 
the past twelve months, have served to strengthen 
the legal position of zoning. Mr. Edward M. Bas- 
sett, who is a member of the Advisory Committee 
on City Planning and Zoning, appointed by Secre- 
tary Hoover, in a discussion of zoning and the 
courts, lays emphasis on the growing number of 
states, now amounting to twenty-two whose high- 
est courts have upheld comprehensive zoning ordi- 
nances. 

“The first of the four court cases mentioned 
above was that of the Village of Euclid v. Ambler 
Realty Company, 272 U. S. 365, decided November 
22, 1926, wherein the constitutionality of zoning was 
upheld by the Supreme Court in a written opinion. 
The second case, Berry v. Houghton, decided on 
March 21, 1927 (no written opinion) involved the 
exclusion of a four-family apartment house from a 
one-family residence district, in the city of Minne- 
apolis. A third case before the United States Su- 
preme Court was that of Zahn v. Board of Public 
Works of Los Angeles (2 U. S. Daily, 803) wherein 
a business building was excluded from a residence 
district. That case, involving a store in a residence 
district, was decided against zoning in the lower 
state court but that decision was overturned by the 
highest appellate court of the state. The case was 
appealed to the United States Supreme Court which 
sustained the decision of the appellate court. The 
fourth decision by the Supreme Court was rendered 






May 31, of this year, in the case of Gorieb v. Fox 
et al., members of the City Council of Roanoke, 
Va. (2 U. S. Daily 597). The Supreme Cou:t sus- 
tained the constitutionality of the ordinance of the 
city of Roanoke, Va., under which a property owner 
desiring to erect a building was required t 
back a specified distance from the street.” 


Set it 





Appointment to Law Research Professorship at Yale 
RESIDENT JAMES R. ANGELL of Yale 
University recently announced the appointment 

of Professor Arthur L. Corbin of the Yale Law 

School as first Sterling Research Professor in Law. 

By virtue of this appointment Professor Corbin will 

be relieved of all teaching during the coming 

academic year so that he may devote his entire time 
to investigation and writing. It is expected that 

Professor Dudley W. McGovney, of the School of 

Jurisprudence of the University of California, will 

conduct Professor Corbin’s regular courses in the 

Law School. 

The Sterling Research Professorship in Law 
was established in June by the Trustees of the 
Estate of John W. Sterling, 46, prominent New 
York lawyer, and the trustees at the same time es 
tablished Sterling professorships in the fields of 
biology, palaeontology, and English history. Under 
the terms of the gift to the Law School, the in 
cumbent of the chair will, for the year in which he 
occupies it, give most of his time to research work 

Professor Corbin, who is recognized as an au 
thority on Contracts, graduated from the Yale Law 
School in 1899, and joined the faculty in 1903. He 
is its senior member in point of service. In addi 





Delaware Corporations 


ORGANIZED REPRESENTED 


Assistance to Lawyers in Organization— Maintenance 
of Statutory Local Office—Full and 
Complete Service. 


of Delaware Corporation Laws—Pamphlet on 
Stock Without Par Value free to Lawyers on request 
—Also Forms for Organizing Corporations 





The Best Book on Delaware Corporation Law 


DELAWARE CORPORATIONS AND 
RECEIVERSHIPS 


(Third Edition Including 1927 Amendments) 
by Josiah Marvel 
Full text of law, annotated with all decisions, 
Statutory and Case Law and Rules of Court 
Governing Receiverships of Delaware Corpora- 
tions. Also Forms for organizing Delaware 
Corporations. 


Cloth bound 300 pages. 








Price $3.00 Postpaid | 


CORPORATION SERVICE COMPANY 


Delaware Trust Building 900 Market Si. Tel. Wikmingten 132 
Wilmington, Delaware 











IMPORTANT 
ANNOUNCEMENT 
FLORIDA REPORTS 


Reprint of the first 22 Volumes 
to the Southern Reporter. 








A line for line reprint of the Official Volumes. 
The 22 Volumes to be reprinted on the best 
grade of Book Paper, bound in Five Books, 
Buckram Binding, requiring only about ten 
inches of Shelf Space. 


Price $90.00, Delivered 


(Price subject to withdrawal without notice) 


Reprinted and For Sale 
By 


THE HARRISON COM PANY 
LAW BOOK PUBLISHERS 
81 Hunter Street, S. W. Atlanta 
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tion to publishing numerous articles in the Yale 
Law Journal and other reviews, he edited Corbin’s 
and the American edition of 
Anson on Contract In 1920 he was president of 
the Ainerican Ass ion of Law Schools, and is 
now advisor on Contracts to the American Law 
Institute. 


“Cases on Contracts 


Dealing With Oil Conservation Problem 


S will be see 1 reference to its proceedings 
A on another page, the Section on Mineral Law 
has taken steps t | the appointment of a sub- 

ymmittee to cooperate with the committee sug- 
crested by Secretary Work in his address at Buffalo, 
any other committee, “in formulating certain 
legislation, or opposing the formulation of legisla- 
mn, depending upon the views of the committee 


the subject matter proposed.” 
rrestion as to a committee was 
his address and was as follows: 


is to the legality 
Secretary Work’s 
made at the close 

“The approach toward effecting ways and 
nplishment of conservation 
lete publicity of an industry’s 


means for the 
seems to r-quire « 


ictivities as the price of greater freedom of action. 
What is needed is not Government interfering with 
business nor busi meddling with Government, 


but Government helping industry for its own and 


the public good. To that end, I ask that you con- 


ibute to national nservation the legal advice it 
rely needs. 

“A suggestion to leave with you; I believe the 
me has arrived when the Federal Government 
hould ask Congress for legislation intended to pro- 

tect our oil deposits against waste in production, 
ind the public aga future high cost of oil prod- 
icts. Never in our national history was the need 
conserving in the ground our petroleum re- 
urces more ap] than now. 

“The constituting of a Committee of Nine. 

hree of its ablest members selected by the Amer- 


three practical engineers from 


three representatives of the 
1 bill for the Federal Oil Con- 


in Bar Associat 
he oil industry 
overnment, to d1 


ervation Board to study and recheck, with a view 
its introduct nto the seventieth Congress, 
vould seem desirable. Through such procedure we 


ill have unity ught, action and legislation in 
the interests of e mic production and consump- 
tion of our greatest natural resource, which has 
l’s dominant factor in the eco- 
social life of our modern civil- 


come the w 
ymic, industri 
ition.” 


Wyoming Act Deals With Qualifications for Bar 


Admissions 
HE Wyoming Legislature passed an-act re- 
lating to qual tions for admission to the Bar 
its last sessior The act is said to be a compro- 
ise of opposing views Among other provisions, 


confers on the State Board of Law Examiners 
the power to prevent anyone from taking the ex- 
1mination who has not studied law for at least one 
vear in a school approved by the Board. Obviously 
f the Board approves only Class “A” schools, this 
vill mean that the applicant must have also the 


legiate preparation which Class “A” schools 
require. The text of the Act is as follows: 
Section 1185. N ne shall be admitted to the bar of this 


State who shall not be a citizen of the United States, a bona 
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fide resident of this State, at least twenty-one years of age 
and a person of good moral character. No one shall be ex- 
amined unless he shall give satisfactory evidence of having 
studied law at least three years in a law school approved by 
the State Board of Law Examiners, or shall give satisfactory 
evidence of having attended a law school as herein provided 
for a period of at least one year, and in addition thereto shall 
have studied law at least two years in the office of a member 
of the bar, or one of the judges of this State or shall give 
satisfactory evidence of having attended a law school as herein 
provided for a period of two years, and in addition thereto 
shall have studied law at least one year in the office of a mem- 
ber of the bar, or one of the judges of this State. Said study 
must have been actually and not constructively commenced 
and continued. Provided, however, that the provisions herein 
contained shall not affect any person who is now preparing 
himself for admission to the bar under prior law. Provided 
further, such person, to be excepted from the provisions of 
this section, must file written notice of his intention to apply 
for examination with the Secretary of State Board of Law 
Examiners within ninety days from and after March 1, 1927. 

Section 2. This Act shall take effect and be in force from 
and after its passage and approval. 

Approved February 17, 1927. 


Virginia Bar Convention Indorses Legislative Bar 
Organization 


HE Virginia Law Register for September con- 

tains the following notice of what appears to 
have been a unique occurrence—a special conven- 
tion of the Bar called to consider the question of 
Bar organization: 

“There were one hundred and seventy dele- 
gates and alternates elected to the first convention 
of the Bar in Virginia ever held. This Convention 
considered the proposal to organize all the lawyers 
of the State into the self-governing Bar of Virginia. 
This organization would have the power to de- 
termine conditions for admission to the Bar and to 
discipline members of the Bar for improper conduct. 
It is notable that every circuit in the State held 
meetings and elected delegates and the activity of 
Mr. Robert B. Tunstall accounts in a large part 
for this complete representation. The proposed 
measure, as amended on the floor, was approved by 
a vote of ninety-three and one-fifth for and fifty-five 
and four-fifths against. The amendment is referred 
to in the article by Hon. C. B. Garnett appearing 
in this issue relating to the constitutionality of the 
proposed Bar Act. One circuit, the Twenty-first, 
represented by Judge A. C. Buchanan, was recorded 
as not voting. The Association authorized the re- 
tiring President to appoint a committee to urge 
before the Legislature the adoption of the proposed 
Act but at the time of writing the Committee has 
not yet been appointed.” 


Mexican Bar Association Honors American Lawyers 
HE Mexican Bar Association, distinguished 
members of which addressed the last annual 

meeting of the Ohio Bar, has elected the following 

as honorary members from Ohio: Chief Justice 

Carrington T. Marshall, Charles B. Hunt of Co- 

shocton, John M. McCabe of Toledo, Province 

M. Pogue of Cincinnati, Daniel W. Iddings of 

Dayton, Smith W. Bennett of Columbus, Ed- 

ward C. Ferner of Columbus, John A. Elden 

of Cleveland, Anthony B. Dunlap of Cincinnati, 

Roy G. Fitzgerald of Dayton, J. L. W. Henney of 

Columbus, and Henry H. Hollencamp of Dayton. 

All of these gentlemen are officers or former officers 

of the Ohio State Bar Association. 
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We Announce 


HUBBARD’S 
FEDERAL INCOME TAX LAWS 
ANNOTATED 


By F. MORSE HUBBARD (of the New York Bar) 


A monumental work of more than three thousand pages, by a lawyer experi- 
enced in Federal Income Tax Law Practice. 

The only fully annotated compilation of Federal Income Tax Laws, with an- 
nual cumulative supplement. 








Some Outstanding Features 


All income tax laws enacted by Congress since 1861. 

Acts arranged in chronological order. 

Each Act treated separately, with its sections in proper 
sequence. 

Every section of each Act fully annotated. 

Every decision, regulation and ruling in its proper place in 
the context to which it relates. 

Amendments to statutes and regulations clearly shown and 


fully explained. 
Effect of decisions and rulings on previous decisions and rul- 























ings clearly indicated. 
Comparison of one Act with another made easy. 


Nothing but official material in the text, all editorial com- 
ment being in footnotes. 
Appendix containing miscellaneous statutes. 

11. Forms used under all the modern Acts. 

12. Tables and finding lists. 

13. Comprehensive topical index. 

14. Annual cumulative supplement service—always up-to-date. 

















When you see HUBBARD’S FEDERAL INCOME TAX LAWS ANNO- 
TATED you will understand what we mean when we say that it is the only real 
LAWYERS’ REFERENCE BOOK on the subject. 


Write to us, or to your own law book seller, for 12-page descriptive pamphlet 
showing specimen pages of the book and stating terms of subcription. 


Ready for delivery in August. 


antes 
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significance thar ng I shall say, 


pportunity is ul e al [ shall do my 
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COOPERATION BETWEEN LAWYERS 


AND PSYCHIATRISTS IN DEALING WITH CRIME 


Medici1 
guages—Nee 
chiatrist’s 


aw and 


n Course of Their Development Have Come to Speak Different Lan- 
Overcoming This Obstacle to Mutual Understanding—The Psy- 
\ttitude Towards Certain Legal Concepts in Field of Criminal Law 
e Progress Depends on Adoption of Scientific Methods* 


By WitiiAm A. Wuirte, M. D. 
Director St. Elizabeth’s Hospital, Washington, D. C. 


HE fae \merican Bar Association 
has set a ession to be devoted to 
psychiatry} h more importance and 


and yet the 
best to 


neasure up to it 


Psychiatry that d medicine 
] it] disease is in a position of 


hich deals 
springs of! 


epartment oft 


serving the 


tion of humar uct, and the psychiatrist dur- 
ng the present < iry has come to certain con- 
ctions regarding the explanations of various types 


h in the main are based upon 





‘areful analytic study. of the patient’s past experi- 
nces both as a1 lividual and as a social unit. 
the same time the psychiatrist in his contact 
th the legal 1 nery finds that the methods of 
cedure are s to make it well nigh im- 
ssible for hi lize his knowledge in any 
ful way for tl sistance of the courts in deal- 
with the l blems that come before 
em He | c t eel that the criminal law 
1 meth eg edure are based upon con- 
pts which ar rgely obsolete from his point of 
v, and tl | methods as they at present 
ire qt ( e to deal ith problems of 
iman_ behavior he common factor that runs 
oh the em of crime and its various 
! ychology of the individual 
tender, a1 h its emphasis upon the act 
ther than tl e feels has failed to give this 
‘tor adequate nsideration Future progress 
ist therefore, he believes, proceed along the lines 
hich have beet nd useful in science generally, 
ely, a 1 eful analysis the individual 
iterial, with the development of increased facili- 
for ha ! he great mass of individual prob- 
that pre t selves. 
If I were on today to testify as an ex- 
t ina ¢ se involving the mental state 
the defendant I would undoubtedly be asked 
tions that e formulated more than a cen- 
ry ago. I w e asked, among other things, 
ether the d t knew the difference between 
ght and wrong; and I would probably be asked 
means ] thetical question whether I 
ught the nt responsible 
To tl ist such questions as these 
e the eff uking him feel almost hopeless 
"Address delivered before the Section of Criminal Law and Crim- 
z) the Ar I meeting in Beffalo, 
y August % 
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in any attempt that he may make to be of assistance 
to the court and the jury. Such questions, particu- 
larly the former, the right and wrong test as it is 
known, represent antiquated and outworn medical 
and ethical concepts, which have become crystal- 
lized, in the course of time, into rules of law, 
whereas the question of responsibility carries with 
it a metaphysical implication and the more one 
thinks of it the more one feels quite incapable of 
answering it. 

Law and medicine, because they have each 
been pursuing their own ends independently, have 
come to talk as it were different languages. The 
aims of both professions are however, I believe, the 
same, so far at least as they affect the common 
weal, but they have thus far been unable to get 
together largely because they do not understand 
each other. Each profession has its background 
and traditions and habits of thought radically dif- 
ferent from the other and finally each in his turn 
comes to talk its own language, which members of 
the other profession do not understand. There is 
a sore need for overcoming this difficulty of under- 
standing but so long as doctor and lawyer meet 
only as witness and cross-examiner there is little 
hope. We must get together and work together, 
and it is on the basis of the recognition of a com- 
mon purpose that an understanding will come. 

One important reason for this lack of under- 
standing as between the legal profession and the 
psychiatrist lies in the fact that law has the tradi- 
tions of many generations back of it which it has 
consistently fostered and in accordance with which 
it has evolved, while the particular department of 
medicine known as psychiatry, although it is as old 
as law, in its recent developments is still very 
young. In fact modern psychiatry may be con- 
ceived of as having been born in the present cen- 
tury, and with the characteristics of youthful energy 
which are so much in evidence these days it has 
largely broken loose from many of the old tradi- 
tions and in so doing has developed viewpoints and 
a language quite its own. 

Our two professions meet most often in mat- 
ters of commitment and at criminal trials. QOues- 
tions of commitment, though important, I will not 
discuss. I will confine my few remarks to ques- 
tions of criminal law and practice. In the first 
place, as the psychiatrist looks at the problems of 
the criminal law he feels very definitely that the 
law and the practice that has grown up under it 
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have originated in the perfectly human desire for 
vengeance as directed against the offender, and that 
punishment, which is its main objective, is meted 
out in response to this underlying motive. Now 
perhaps no one thing characterizes American 
psychiatry more definitely than its invasion of the 
social field. Psychiatry from the beginning of the 
century, as examplified specifically in the work of 
the juvenile courts, has manifested a distinct trend 
toward socialization and has come as a consequence 
to view as alien to its methods either the satisfac- 
tion of or the indulgence in the vengeance motive 
or the feeling of any special security in meting out 
punishment. In these respects its development has 
been along similar lines with development in other 
directions, namely, in the educational field, the in- 
dustrial field, the fields of child guidance and of 
mental hygiene. And so it has come to feel that 
the remedies upon which the law seems to repose 
its faith are hangovers, as it were, from old re- 
ligious and moral ideas that have survived their 
period of usefulness in this twentieth century civi- 
lization. Not that I have any quarrel with religion 
or with ethics, but both religion and ethics need 
to and have developed. My quarrel is with the 
persistent utilization of concepts that no longer 
serve the purpose which they may very well have 
served at one time but which have become largely 
inert in the course of development. 

Thus psychiatry comes to look upon the 
methods ordinarily employed in the criminal courts 
as outworn, not to say inadequate, and feels that 
by persistence in persuing them the real important 
social values are obscured. 

Once upon a time, so the story goes, it is said, 
and it may be true now for aught I know, that if 
a South Slavonian had a mind to pilfer and steal 
at the market all he had to do to insure success was 
to burn a blind cat and then throw a pinch of its 
ashes over the person with whom he was bargain 
ing; after that he might take what he liked from 
the booth, for the owner would be none the wiser, 
having become as blind as the burned cat with 
whose ashes he had been sprinkled. The method, 
you see, is a very simple one, and it is one which 
we constantly employ. By maintaining faith in 
outworn concepts we are blind to the real issues 
involved. These concepts function much as the 
superstition of the Slavonian peasant, for as long 
as they are adhered to progress is effectually 
blocked. 

And so to begin with the psychiatrist neces 
sarily feels that the solution of the crime problem 
will not come by increasing the severity of punish- 
ment and the rigors of prison discipline, that to at- 
tempt solution in this way is to attempt the impos 
sible, for evolution is an irreversible process and 
mankind having once started out upon the path of 
humanitarian endeavor can not expect to revert 
with any prospect of success to the practices it has 
given up on the way. Criminal law, we believe, 
needs to change its point of view from that directed 
to the individual offender as a morally perverse 
person who ought to be punished to the welfare of 
society. It needs to be socialized. 

At this point I may expect you to thoroughly 
disagree with me, for I am sure you are of the 
opinion that that has always een the very aim and 


object of our penal system. This I will concede, 
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but with the qualification that the effort has bee: 
made to attain this aim and object, not by dealing 
with a real individual but by dealing with a hypo 
thetical individual. Let me elaborate this point 
The criminal law has always been primarily in 
terested in certain acts which it defined as criminal 
and little if at all interested in the actual crimina 
himself, the actor. There has been an underlying 
implication that there was such a thing as the aver 
age man, “the man in the street” as he i 
called, that all men were born free and equal, at 
least before the law, and that each, therefore, had 
to be treated in precisely the same way as the result 
of having performed similar acts. Now we know 
if we know anything at all, that men are not bor: 
equal, that no two men are alike, and that an act 
which appears to be the same on the surface whet 
performed by many different men has back of it i 
each instance a series of antecedents which mak« 
it in every case the outcome of a chain of event 
which stamps it as unique. To think of it othe 
wise would be as if in medicine we undertook t 
treat all fevers in exactly the same way. We hav: 
learned to differentiate fevers: we have learned th 
causes of these various fevers; we have learne: 
how they respond to different types of remedies 
and how, therefore, each of them has to be con 
ceived as different and treated as different. T 
think of them as all the same, or to think of al 
people who perform the same acts as being ani 
mated by the same motives, is to regress to at 
earlier period of development before such differ 
entiations were made; and that is why I say that 
the law in undertaking to deal with all people wh 
commit a specifically defined act in the same way 
is not dealing with the real individual who comes 
before the bar of justice but is dealing with a hy 
pothetical individual. 

Now we have learned in medicine that if we 
are to understand the body one of the thing 
we must do is to begin to take that body apart an 
examine its various constituents, and so has de 
veloped the science of anatomy, and with the de 
velopment of the microscope the science of his 
tology, which examines those minute cells of the 
body which are too small for the unaided eye to see 
In this way we have come to an understanding « 
certain diseases which could never have beet 
reached, in all probability, in any other way. And 
so, as psychiatrists, we believe that the law is now 
in a position where in order to make its next for 
ward step it must begin this process of taking apart 
its concepts and examining their constituents. It 
must begin to investigate not alone the act but t 
study the actor with a view to discovering hi 
motives, the sort of man he is, the whys and where 
fores of his conduct, the methods that control 
and if possible the ways to redirect it into mor: 
socially acceptable channels. This method of in 
vestigation, with which the psychiatrist is familia 
will not alone throw light upon the individual prob 
lem in each instance, but by an accumulation of 
data will throw light upon the larger social adjust 
ments with which the law is primarily interested 
just as the work of the microscopist in medicin« 
has not alone resulted in a knowledge of the cells 
but has thrown light upon the nature of diseases 
which involve the whole organism and so assisted 
in bringing about a rational therapy that could be 
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ipplied from the point of view of the welfare of the 
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rganism as a whole 
In view of what se¢ 


bre akdk 


ms to me, at certain points 
the legal and penal ma- 
crime, it would seem that 
is union of effort between 
because of the im- 
a union 


it least, a 
hinery for dealing 
the time was 
ssychiatrist and | er, 
portance of the issues we 
hould at least be encouraged. 

If my convictior correct, and I believe it has 
imple support, that whole scheme of the crim- 
nal law, founded a s on a belief in the adequacy 

punishment, has its ultimate sources in ven- 
not rth while, and is it not time, 
this system whether punish- 


ripe 
and 


feel that such 


veance, is it 


to examine and see 


ent alone is likely to be longer adequate under 
resent social conditions as we see them develop- 
ng? The judge of today confronted by multitudi- 
us criminals and multitudinous crimes is in much 
the same positio1 doctor would be with an 


qually long list of patients and diseases if he were 
such as quinine, nux 


three remedies 
The judge is expected to 


mited to 
omica, and aspit 
negotiate all his problems by the application of the 
eath penalty, imp nment, or fine 

If vengeance diluted and disguised as deterrent 
punishment has failed or is failing, why not look 
means are not available? 





ibout and see if otl 
In these days of rapidly changing ideas and 
leals our thinking is unusually plastic, for the 


upported the mental constructs 
the nineteenth century have been greatly weak- 
ned. Therefore we should not feel that we are 
bliged to go altogether along beaten paths but 
ay reasonably expect to find some really new, 
reative, forward s of thinking about these age 
| problems. 
Notwithstanding 
ym the traditional 
ind I do not feel 
inds, legal and p 
m of the Unite 


undations that 


that this suggestion departs 
onservative habit of the legal 
that I am making a meeting of 
hiatric, impossible. The func- 
States Supreme Court, if I cor- 
rectly interpret Mr. Justice Holmes, is not to main- 
tain the Constitut unchanged in the mold of the 
thought and the time of those who wrote it, but to 
keep it plastic, a dy of principles only, keenly 
sponsive by constant reimterpretation to advanc- 
civilization culture. I think too, with Mr. 
arter, late of the New York Bar, that it may not 
function of the legislatures to make the 
No one ever accused Newton 
| making or even inventing the law of gravity. He 
ut discovered it and formulated it. Social laws 
re as much natural laws as is the law of gravity, 
nd legislators can no more make natural law than 
uld Newton make the law of falling bodies. 
Social laws, in part at least, have their roots in 
he natural endowments and the heritage of man 
i come to expression in their actions and in the 
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stitutions they create. We need to find these 
ws and work urmony with them, not against 
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In a word, view is that we should free our- 


gic spell of words as successfully 
we are free ym the magic spell of the ashes 
a blind cat, st words as “insane” and “crim- 
al,” and search for ways and means to protect 
ciety f the dangerous and the anti-social ; and 
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having done this, to further develop ways and 
means for turning back into society, when this is 
possible, social units that are capable of more effi- 
cient and socially valuable functioning. 

I know the alleged constitutional barriers that 
stand in the way but I have faith that if we are 
right we can find ways to overcome such obstacles, 
else our plastic Constitution that can adjust to 
growing demands has no meaning and will sooner 
or later become an obstacle to progress. This, how- 
ever, I do not believe need eventuate for I see al! 
about me evidences that just such changes are 
really taking place. 

Perhaps there is no better example than the 
Juvenile Court, which has entered the field of 
penology and boldly cast aside all the usual 
methods of procedure and developed a program in 
absolute contradiction to the established traditions, 
inasmuch as it does not use its machinery for 
fastening a crime upon someone and then meting 
out a seemingly appropriate punishment but its 
whole endeavor is to find what is wrong in the 
situation that develops as the result of its inquiry 
into the nature of some overt act that has brought 
the child before it, and then, with all available facts 
and the results of a careful study to go on, it tries 
to apply a remedy. 

Such a method of procedure would never have 
come about as an outgrowth of the penal system. 
It had to be set up as a separate institution. Now 
that it is set up, however, it is dealing with cases 
that the criminal courts used to handle. By such a 
method it is possible to see how radical reforms 
may come about that never could have resulted 
from a development of the old system. It seems 
to have some of the elements, biologically speaking, 
that make for the creation of a new species. I am 
thinking of geographical isolation. 

It needs only that we should appreciate and 
understand the factors involved and make them 
part and parcel of our conscious equipment to 
hasten the process. 

Whatever may be done, the problem is serious 
and difficult and seems to me to call for greater 
individualization than at present, just as we have 
found that the problem of treating mental disease 
is not solved by herding large numbers of the so- 
called “insane” in public institutions but that suc- 
cess is achieved in proportion to our ability to deal 
with the specific, concrete problems of each patient. 

When we have a sick individual we examine 
his several parts, to get light on the nature of his 
illness. When we have a sick society we likewise 
need to examine its several parts, the individuals. 
I am heartily in accord with a study of the various 
social conditions and their influences on crime, in- 
dustrial and economic conditions, food costs, the 
law, religion, morals, etc., but we need in addition 
to study the individual delinquent. It is to this 
study that we believe psychiatry has something to 
contribute and we are here in this spirit of co- 
operation, ; 

Perhaps, as I have said, the most outstanding 
contribution that American psychiatry has made to 
the study of mental disease and disorder has been 
its emphasis on its social implications. These 
social implications can no longer be blinked. They 
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already loom too large and too portant to be 
ignored and must be given adequate consideration. 
Penal practice can no longet cademically view 


the principle of letting guilt punishment fall 


where they will if in its insistence on punishment 
of the individual it creates greatet rongs than 1t 
seeks to correct. 

However much satisfaction may result from 
tracking down an offender, identifying him and 


bringing him to trial, conviction and punishment, 
it is coming to be appreciated that the automatic 
carrying out of this sequence may result in the 
most serious social consequence: \nyone brought 
intimately into the personal and family lives of in 
dividuals knows how much tragedy is brought to 
pass in the name of Justice can not afford 
to be longer blind to these natural consequences ol 
its actions. 

Our prisons contain great masses of humanity, 


and within their walls are incarcerated the solutions 
of most of our most pressing crim¢ problems, if we 
had but the wisdom to interpret the meanings that 
are incarnated in the lives of the prisoners. In 
stead of being institutions of frustration, repression, 
confinement, punishment, harsh treatment and sut- 
fering they need to become institutions that have 
established records for sincere scientific study and 
research and conscientious endeavor. To be sure 
is direction, but all too slowly 


they are moving in t 
and they need all the help that can be given them 
from an understanding bar to which we psychia 
trists will be only too glad to contribute. 

From the social point of view that I have men- 
tioned, is it not obvious that our criminal trials have 
become a blot upon our land? Instead of a serious 
inquiry into the whys and wherefores of anti-social 
conduct and the best ways of dealing with it in a 
particular case, they have become a battle of wits 


‘ 
} 





for the delectation of a sensation-loving public, 
spectacles which hardly can be expected to improve 
the public mind—and because ot their emphasis on 





the act rather than the actor, the judge tends to 
become a referee deciding on points rather than a 
wise, socially-minded humanitarian dealing with an 


individual human being 


How can we conscientiously go on supporting 
a system that perpetuates these methods? We send 
the convicted criminal to prison, where we expect 
him to be treated with rigorous discipline, often- 
times cruelly, and finally expect the paid employe 


of the State to take his life at a stated time. All 
this, to say nothing of the heritage of shame that 
reverts to the criminal’s family unto the third and 
fourth generations, and the feeling of outraged jus- 
tice that his family must at being made to 
suffer for something for which they were not to 
blame, with often a duml irticulate feeling that 
the criminal was more the victim of circumstances 
over which he had no control rather than a culprit 
in the true sense. 

How much do we know of the evils wrought 
by these social 
tems? Not much, I fear, but we can no longer 
assume their non-existence or if not their non- 
existence their unimportance. The _ psychiatrist 
knows something of them and he must be led to the 
belief that the system that fosters them is radically 
a wrong system. The psychiatrist knows that no 


ramificatio1 f our present sys- 


enduring structure can be built on fear and hate 
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[he exclusive appeal to these two motives must 
in the end defeat itself. We do not believe it hel; 
to call an act sinful or bad, and we d elieve 
helps to find out how the act came to pa ord 
that the tendency back of it may be attac!l t it 
source. 

I have spoken about the vengeance motive bacl 
of the criminal law and of punishment as an 
come of this motive. I have indicated that one 
the serious defects of the present syst s tl 
this motive still functions but under a disguise 
namely, the disguise of deterrence, which makes 
seem like something else. ‘This 1s a 1 chani 
that we are familiar with in_ psychiat \ 


through our social and individual lives primitive in 


stincts seek to escape the bonds of cultural rest 


tions and come to expression. In social institutu 
these instincts manifest themselves | of t 
ditional beliefs and methods of procedu vhich 
order to be retained are given the od sanct 
and the authority of age. It has been “When 
we realize that this and that motive of ours 
‘sacred,’ we may be sure that it is a childish im 


pression which we have never carelully scruti 


nized.” I am quite sure that 1 am “1 
say that the prisoner who is sentenced at the bat 
of justice is a hypothetical individual. He n 
an individual who has been sized up in all 
parts, his assets as well as his liabiliti 

ately evaluated. He is an individual whose pers« 
ality has been built up in a way to explain the crim 
with which he is charged, and of his personality 
only the more superficial things ever get into the 


picture. In fact it becomes necessary to build uy 
such an artificial personality if the emotion o! 
vengeance is to be loosed against him. If one really 
knew the personality of the average criminal, how 


pitifully inadequate it was to cope with the situa 
tion in which he found himself and | logical 
understandable his conduct under all the circu 
stances of the situation really was, it would be vet 
difficult to get oneself into a state of mind t 
permitted the severity of punishment which the law 
often requires. In other words, you will see that 
am painting here very inadequately the picture 
which is so well known to the ant! gists, the 


picture of the scapegoat; and in my opinion the 
criminal functions in this capacity 





ern society, where his trial, in harmony with t 
conception, has become an attenuated Roma rc 
which nowadays instead of appeal to the hz 
ful of individuals in the courtroom is broadcast ove 
the length and breadth of the continent. It is t 
situation that permits all of the hide esults t 
flow naturally from such a system, that i 
to mete out punishment to an in al for wl 
he has done no matter how much destruction 1 
be wrought upon numerous other and quite i 
cent persons who may in some way be related t 
him. It is such a system that will permit the 
alleged brutalities of the third degre: which is but 


an example of the repercussion of the system uj 
some of those who are a part of it 

It is a principle of the criminal law that a per 
son is responsible for the natural consequ 
his acts.. If he fires a loaded revolver into a 
crowded thoroughfare and kills someone he must 
take the consequences. Why should not the same 


principle be applied to the application of justice 


























































































le issues be evaluated to 


ind why should not the side 
see whether the net result is for better or for worse! 
All of which result the general proposition that 


at t present writing the methods 
t calculated to accomplish 


Lili’ 


ke the next step forward 

i be developed that are more 
is in some of our juvenile courts; 
a given individual case will 
ideration as far as possible 
ircumstances and the various 

ial, family and social, not only 

but of the remedial efforts as well; 
punishment, in fact all moral 

be harged from consideration so 
nal results in vengeance and 





rned; that anti-social conduct 
as dispassionately as a broken 


should be consid 
iduals who can not get along 
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eg; and that é 


in the communit hould be dealt with not as 
morally guilty but as liabilities from which the 
community has a full right to protect itself but 
toward which the community also has certain re- 
sponsibilities 

In order such a scientific approach to 


blems of crit might be successful I will make 


t 





the following concrete suggestions, which give per- 
haps better than anything that I have said the way 
I think about it 

1. I believe ly in society’s right to segre- 


unti-social types so long as they 


the dangerot 
his means largely the doing 


continue danget 


gate 


away with fixed sentences, at least for certain types 
of crime, and making the return to freedom con- 
ditional upon me change in the individual that 
gives one a right suppose that perhaps he will 
function more effectively as a social unit than he 
has in the past 

2. The el tion of punishment as a ven- 
geance motive a its retention only if used for 
definitely constructive ends for conditioning con- 
duct. 

3. The g al transformation of prisons into 
laboratories for the study of human behavior and 
the conditi human conduct. 


4. The abolition in the trial of the hypoth- 
| 
i 


[he discarding of the concept of responsi- 
ity The i responsibility is, as I have said, 
rgely a met: sical one. People who act anti- 
cially societ ist be protected from. So far as 





ild be done without raising meta- 
How they should be cared for 
ling on what sort of persons they 


are and does not require a consideration of such 
abstruse matters 
6. The making of the positions of District 


Attorney and of Judges of Criminal Courts per- 
manent positions and the appointment thereto a 
result of competitive examination protected by civil 
service laws The requirements for filling such 
positions should be a knowledge of modern crimi- 
I ious ramifications. 


nology in its vat 
7. I think it would be an excellent thing, and 
[ see no reas why it should not be done, to have 


Attorneys and such Judges in the 
educational preparation serve in- 


such District 


course of thei: 
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ternships in psychiatric clinics and prisons, just as 
physicians do in their various medical specialties. 

In what I have said please do not misunder- 
stand me and get the idea that I am critical of the 
law in the abstract or of lawyers, of courts or of 
judges. Criticism as such is of little value for good 
but when it is coupled with a realization that what 
we criticize in others we ourselves possess — that 
others’ faults are motivated by tendencies that are 
common to us all—it makes for a mutual under- 
standing and tolerance that should be of great value 
in mobilizing new principles. 

The present system I feel is an anachronism. 
Whatever may have been its uses, those uses are 
rapidly being outgrown and readjustments are 
necessary to a world that has changed much since 
the principles that govern its functioning arose. 
Much of it, it seems to me, is ineffectual and inade- 
quate, much of it is stupid. Is it possible by a 
union of the learned professions to find better solu- 
tions? The psychiatrist believes that one direction 
in which to seek is towards a better understanding 
of the criminal in all that that means, his heredity, 
his physical and mental make-up, his social and 
family background, his motives, their conditioning 
and their objectives, and the possibilities for their 
modification, 

Let me close by a quotation from the late Dr. 
Thomas W. Salmon, who was one of the outstand- 
ing leaders in psychiatric thought in this country. 
He that “We” (meaning the psychiatrists) 
“sould emphasize the fact that in all these simple and com- 
plicated situations with which the court has to deal human 
behavior is the one common factor. I suppose there is hardly 
a function of police courts or prisons that has not for its 
object the modification of human behavior or repairing the 
consequences of human behavior of a type that has been 
harmful to society or to an individual. All the ignorant, 
clumsy, awkward, misdirected, harsh and futile measures of 
the administration of justice might be corrected and still only 
relative success follow if there is not an increase of knowl- 
edge (on the part of other persons who handle these situ- 
ations) of the basic factors of human behavior and the methods 
by which they can be directed and controlled.” 


said 


I fear that my presentation has been somewhat 
disjointed. If so, it is because I choose to give you 
an idea of the spirit of psychiatric thought rather 
than to discuss in detail any specific problem.. We 
do not understand, naturally, how to effect the 
various changes we suggest in the legal machinery. 
That we conceive to be the job of the lawyers. But 
we do feel that we have a contribution to make 
along the lines I have suggested and that if these 
objectives are borne in mind the necessary legal 
formulations to make them effective can be found. 

“He who has tamed the elements, shall not live 
the slave of his own passions.” (Bryant). 


Signed Articles 


As one object of the American Bar Association Journal 
is to afford a forum for the free expression of members 
of the bar on matters of importance, and as the widest 
range of opinion is necessary in order that different as- 
pects of such matters may be presented, the editors of the 
Journal assume no responsibility for the opinions in signed 
articles, except to the extent of expressing the view, by the 
fact of publication, that the subject treated is one which 
merits attention. 












Measure of 29th July, 
What Strikes Are Illegal 
tected in Their Union Rights 
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dation” 
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Defined—Worker 


lation in Case of Trade 
Restraints on Local Au 


CHAPTER 22 


An Act to declare and amend the law relating to 
trade disputes and trade unions, to regulate the 


ns employed 


position of civil set 
by public authorities in ft 
trade unions and similar organization 
section five of the Conspi 


vants and | 
espect of membership of 
to extend 


acy, and Protection ol! 


Property Act, 1875, and tor er purposes con- 
nected with the purposes aforesa (29th July, 
1927.) 

E it enacted by the King’s most Excellent Maj- 
B esty, by and with the advice and consent f the 
Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the au- 
thority of the same, as follows: 

1,—(1) It is hereby declared 

(a) that any strike is illegal if it 
(i) has any object other than or in 


addition to the furtherance of a trade dis 
yr industry in which 
d; and 


strike designed 


pute within the trade « 
the strikers a! 

(il) is a 
to coerce 
by inflict 
and 


e engag‘ 


o! calculated 
ither directly o1 
ymmunity 


18 
the vo 


vernment ¢ 


ine hat nip upon tne ¢ 


(h) that any lock-out is illegal it it 
(i) has any object other than or in 
addition to the furtherance of a trade dis 
pute within the trade or in lustry in which 
the employers ckit t are engaged 
and 
(11) 1S a k-out esigned o! calcu 
lated to coerce the Government either di 
rectly or by inflicting irdship upon the 
community 
and it is further declared tha illegal to con 
mence, or continue, or to apply a1 ums in furthe 
ance or support of, a! uch il strike or lock 
out. 
For the purposes of the foregoing provisions 
(a) a trade dispute shall not be deemed to 
be within a trad r industry unless 
1 


it is a dispute between employers and 
n workmen and 


workmen, or et 
workmen, in that trade or industry, 
which is connected with the employ- 
4 ment or non employment or the terms 
of the employment, or with the con 
ditions of labour, of persons in that 
trade or industry; and 
(b) without prejudice to the generality of 
the expression “trade or industrv” 


workmen shall be deemed to be within 


the 


same trade or industry if their 





TEXT OF NEW BRITISH TRADE DISPUTES ACT 


Civil Servants and Membership in Unions 





927, Contains Many Striking Provisions on this Important Subject 
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s Refusing to Take Part in Illegal Strikes Pro 


Regulations as to Contributions to Ps litical Funds oi 


—Penalties for Attempt 
Disputes With Definition of “Intimi 
thorities in Matter of Employment 


of 


are determined in accordan 


wages or conditions en 


conclusions of the same ndus 
trial council, conciliation oard ol! 
other similar body, or in accordance 
with agreements made with the um 
employer or group of employe! 

(2) If any person declares, instigat 
others to take part in or otherwise acts in further 
ance of a strike o lock-out, declared \ Act 
to be ille gal, he shall be liable on summ iry n 
tion to a fine not exceeding ten pounds n 
onment for a term not exceeding three th 
on conviction or indictment to impris« 
term not exceeding two years: 

Provided that no person shall be eemed 
have committed an offense under this se r at 
common law by reason only ot his havi cease 
work or refused to continue to work e] 
employment. 

(3) Where any person 1s charged before a1 
court with an offense under this section, no furthe 
proceedings in respect thereot shall be taken agai! 
him without the consent of the Attorney-Genera 
except such as the court may think uecessa! 
remand (whether in custody or on bail the 
wise to secure the’ safe custody ( ers 
charged, but this subsection shal 
Scotland, or to any prosecution ins é 
behalf of the Director of Public Prose 

(4) The provisions of the Trade ¢ \ 
1906. shall not, nor shall the sec D 
section (1) of section two of the Emergency Pow 
Act, 1920, apply to any act done Ill I ell ] it 
or furtherance of a strike or lock-out which 1s 
this Act declared to be illegal, an such a 
shall not be deemed for the purposs f any ena 
ment to be done in contemplation o ‘ é 
a trade dispute: 

Provided that no person shall | eemed 
have committed an offense under any regulation 
made under the Emergency Powers 1920, | 
reason only of his having ceased w having 
refused to continue to work or t iccept empl 
ment. 

2.—(1) No person refusing to take part or t 
continue to take part in any strike k-out whi 
is by this Act declared to be illega I be | 
reason of such refusal or by reason of any act 
taken by him under this section, subject to ex] 
sion from any trade union or society to any fine 
or penalty, or to deprivation of any t or benefit 
to which he or his legal personal representatives 


would otherwise be entitled, or liable 


in any respect either directly or indir 
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ny disability or 
with other member: 


al 


thing to the contra 
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; 


y disadvantage as compared 
the union or society, any- 


y in the rules of a trade union 


society notwithstanding 
(2) No provisions of the Trade Union Acts, 
18/71 to 1917, | g the proceedings which may 


e entertained 


rules ot a trade 


tlement of dispute 


ny proceeding 
on secured by 


ceeding the court 
ho has been ex] 


nion or society 


¢ 


ler that he be paid 
inion or society s 


damages as the 


(3) As resp 


he passing of 
May, 


rding to the 
legal, this secti 


operation wl 


3.—(1) It 


ful for one o1 
heir own behal 
| 


an individual 


tanding that the 


furtherance 
near a house 


rks or carries 


1e purpose 


mation or of pet 


ork or to absta 
such number 
| | 4 1 4 
e@ Caiculated 


‘ 


plac e Ge 
ress therefr 


eace; and atte 


n such numbers 


tibsection dex 
, I 
ithin the meat 
y, and Protect 
(2) In this 


} 


nable apprene! 


nember of his f 
gi 

I violence 

nd the 

person in resp¢ 

ployment or ot! 


expres 
I 


rotection 


D 
} 


intimidate” shall 


eaning as in 
(4) Notwitl 


7 


ye a watching 


( 


nineteen hut 


hall not be law | 


purpose of indu 
stain from work 
— | ™ L - 

iace wnere a 
uch a house 
‘ontravention 

nm summary 
twenty pound 


exceeding thre¢ 


4.—(1) It 
ember of a t 


» the p 


court, and nothing in the 
society requiring the set- 

any manner shall apply to 
reing any right or exemp- 
section, and in any such pro- 
in lieu of ordering a person 
from membership of a trade 
restored to membership, or- 
ut of the funds of the trade 
sum by way of compensation 
urt thinks just. 
any strike or 


. + +} ' > 
ct Dut since 


lock-out before 
the first day of 


red and twenty-six, which, ac- 


declared by this Act, was 


| have effect as if it had been 


e strike or lock-out took place. 
by declared that it is unlaw- 
persons (whether acting on 


behalf of a trade union or 
yer or firm, and notwith- 
iy be acting in contemplation 
rade dispute) to attend at or 
person resides or 
business or happens to be, for 
or communicating infor- 
or inducing any person to 
if they so attend 
herwise in such manner as to 
» any person in that house 
ruct the approach thereto or 
to lead to a breach of the 
ny house or place 
manner as is by this 
ul shall be deemed 
of that house or place 
of the Conspir- 
1875. 


ce where a 





awit 
esetting 
section seven 


f Property Act, 


ion the expression “to intimi- 


n +t} 


in the mind of a person a rea- 


of injury to him or to any 


ly or to any of his dependents 


TT 


17 


age to any person or property, 


‘injury” includes injury; to a 
his business, occupation, em- 
source of in me, and includes 
seven of the Conspiracy, and 
erty Act, 1875, the expression 
e construed as having the same 
secti tr 
ding anything in any Act, it 
r one or more persons, for the 
g any person to work or to ab- 
Yr to watch beset a house or 
son resides or the approach to 
e, and any person who acts in 
his subsection shall be liable 
tion to a fine not exceeding 
imprisonment for a term not 
nths 


hall not be lawful to require any 
nion to make any contribution 


a trade union unless he has 


wm 
wn 
NI 
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at some time after the commencement of this Act 
and before he is first after the thirty-first day of 
December, nineteen hundred and twenty-seven, re- 
quired to make such a contribution delivered at the 
head office or some branch office of the trade union, 
notice in writing in the form set out in the First 
Schedule to this Act of his willingness to contribute 
to that fund and has not withdrawn the notice in 
manner hereinafter provided; and every member of 
a trade union who has not delivered such a notice 
as aforesaid, or who, having delivered such a no- 
tice, has withdrawn it in manner hereinafter pro- 
vided, shall be deemed for the purposes of the 
Trade Union Act, 1913, to be a member who 
is exempt from the obligation to contribute to the 
political fund of the union, and references in that 
Act to a member who is so exempt shall be con- 
strued accordingly: 

Provided that, if at any time a member of a 
trade union who has delivered such a notice as 
aforesaid gives notice of withdrawal thereof, de- 
livered at the head office or at any branch office of 
the trade union, he shall be deemed for the pur- 
poses of this subsection to have withdrawn the 
notice as from the first day of January next after 
the delivery of the notice of withdrawal. 

For the purposes of this subsection, a notice 
may be delivered personally or by any authorized 
agent and any notice shall be deemed to have been 
delivered at the head or a branch office of a trade 
union if it has been sent by post properly addressed 
to that office. 

(2) All contributions to the political fund of 
a trade union from members of the trade union who 
are liable to contribute to that fund shall be levied 
and made separately from any contributions to the 
other funds of the trade union and no assets of the 
trade union, other than the amount raised by such 
a separate levy as aforesaid, shall be carried to 
that fund, and no assets of a trade union other than 
those forming part of the political fund shall be di- 
rectly or indirectly applied or charged in further- 
ance of any political object to which section three 
of the Trade Union Act, 1913, applies; and any 
charge in contravention of this subsection shall be 
void. 

(3) All rules of a trade union made and ap- 
proved in accordance with the requirements of sec- 
tion three of the Trade Union Act, 1913, shall be 
amended so as to conform to the requirements of 
this Act, and as so amended shall be approved by 
the Registrar of Friendly Societies (in this Act re- 
ferred to as “the Registrar”) within six months 
after the commencement of this Act or within such 
further time as the Registrar may in special circum- 
stances allow, and if the rules of any trade union 
are not so aménded and approved as aforesaid they 
shall be deemed not to comply with the require- 
ments of said section. 

(4) Notwithstanding anything in this Act, 
until the thirty-first day of December, nineteen hun- 
dred and twenty-seven, it shall be lawful to require 
any member of a trade union to contribute to the 
political fund of the trade union as if this Act had 
not been passed. 

(5) If the Registrar is satisfied, and certifies, 
that rules for the purpose of complying with 
the provisions of this section, or for the purposes of 
the Trade Union Act, 1913, as amended by this 
Act, which require approval by the Registrar have 
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been approved by a majority ol the members of a 
trade union voting for the purpose, by the executive 
or other governing body of a trade union, or 
by a majority of delegates of 
voting at a meeting called for the purpose, the 
Registrar may approve those rules and those rules 
shall thereupon have effect as rules of the union 
notwithstanding that the provisions of the rules ot 

the mak 


the union as to the alteration of rules or 
lied with. 
Inion Act, 


to the 


union 





uch a trade 


I 


ing of new rules have not been comp 
(6) Section sixteen of the Trade | 


1871 (which provides for the transmission 


Registrar of annual returns by registered trade 
unions), shall apply to every unregistered trade 


funds, effects, 


union so far as respects 
the political 


expenditure, assets and liabilitie 
fund thereof. 
5.—(1) Amongst the 


regulations as to the con 
ditions of service in His | 


’s civil establish- 
ments there shall be included regulations prohibit 
ing established civil servants from being members, 
delegates, or representatives ol organization of 
which the primary object is to influence or affect 
the remuneration and conditions of employment ol 
its members, unless the org: 
tion of which the members! 


an organiza 


» 1 ( nfined to persons 
| 





IS an 


I organ 
g 
ization which complies with such isions as May 


be contained in the regulations securing that it 


is in all respects independent of, and not affiliated 
to, any such organization as aforesaid the mem 
bership of which is not| confined to persons em- 
ployed by or under the Crown or any federation 


comprising such organizatiot its objects do 
not include political objects, and 
ciated directly or indirectly with any political part) 
or organization : 

Provided that the regulatio 
pliance with the pi ior 
not prevent 


it is not asso- 


com 
shall 


made in 


section 


person who is at the mencement 


(a) any C 
of this Act an established civil servant 
from remaining a member of any trade 


»¢ sed W holly 


union or organization not com] 
or mainly of persons em] loyed by or under 
the Crown of which he had, at the com 


mencement this Act een a membe! 
for more than six months, if under t 
rules thereof 
of April, nineteen 


hundred and twenty 


to him a 





seven, accrued or begun to accrue 
right to any future payment during in 
capacity, or by way of superannuation, or 
on the death of himself or his wife, or as 
provisions for his children; o 

(>) any person em loved at the commencement 
of this Act by or under the Crown who 


thereafter becomes established civ 


servant from remaining, so long as he 1s 
not appointed to a position of supervision 
or management, a membet f any trade 


union or organiza t composed wholly 





or mainly of persons employed by or undet 
the Crown, of which he its a member at th 
date when he so becomes an established 
civil servant. if under the rules thereof 
there has at that date crued, or begun t 
accrue, to him a right to any future pay 


way of 
the death of himself 


ment during incapacity, r by 


superannuati yn, or 
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or his wife, or as provision for his childre 
or 

a person who in addition to being an es 
ME, ae mais 

tablishedi civil servant is, apart 


service as such, also engaged in some other 


employment or occupation from being a 
} . lol 
member, delegate, or repres¢ nt 


organization, of which the 
s to influence Oo! imect tne 


trade union or 


ject 


primary 


remuneration or condition of employmen 
of persons engaged in that employment 


occupation 
) Subject as hereinafter provided, any estab 


1 
i 
| 


) 


le regu 





lished civil servant who contravenes t 
made under this section shall be disqualified for 
being a member of the Civil Service: ; 

that, in 


Provided the case of a nirst rence, a 





civil servant shall forthwith be warned by the hea 
of this department, and the said disqualification 
shall not take effect if within one month after sucl 
warning the civil servant ceases to contravene th 
aid regulations 
3) In this section 
) the expression establish r 


ant means a person sel ng in an e 


tablished capacity in the ermane! 
ervice of the Crown, and lude 
person who, having been granted 
certificate by the Civil Service (¢ 
missioners is serving a robat nat 
period preliminary to estal hmet 
and 

(4) the expression “conditio1 em 
ment” means in relation to perso! 
other than persons employed by « 
unde the Crown the conditions tI eT 
] 4 


ployment of persons employed undet 
contract of service 


6.—(1) It shall not be lawful for any local « 
other public authority to make it a condition of th 
employment or continuance in employment of a1 
person that he shall or shall not be a member 
trade union, or to impose any condition upon pe 


the authority whereby employee 
not 

to be placed in any respect either directly 

disability or disadvantage 


sons employed by 
who are or who are members of a trade un 
are liable 

or indirectly under any 
as compared with other employees. 





(2) It shall not be lawful for any local or other 
public authority to make it a condition of any con 
tract made or proposed to be made with the author 
ity, or of the consideration or acceptance rf any 
tender in connection with such a cont! that 
persons to be employed by any part 
tract shall or shall not be a membet trade 
inion 

(3) Any condition imposed in <« ( 
this section shall be void. 

(4) There shall be added to se é 
Conspiracy, and Pr ytecti yn of Py \ 1S, 5 
the following provision, that is to sa 

“Tf any person employed by a il or other 

“public authority wilfully breaks a ntract ot 

“service with that authority, k1 ng or hav 

“ing reasonable cause to believe that the prol 

able consequence of his so doing, either alone 

“or in combination with others, will be to cause 

“injury or danger or grave 11 enience t 

“the community, he shall be liable sul 


“mary conviction, to a fine not exceeding ten 

















“pounds or isonment for a term not ex- 


“ceeding three months. 
7.—Without prejudice to the right of any per- 
m having a sufi t interest in the relief sought 
to sue or apply 1 injunction to restrain any 
application of the tu i a trade union in contra- 
vention of the pr ns of this Act, an injunction 
restraining any application of the funds of a trade 
union in contray n of the provisions of section 
yne of this Act ma e granted at the suit or upon 
+} ls ; e ‘ ‘ ++ . . ] 
he application \ttorney-General, 
In the application of this section to Scotland, 
there shall be substituted therein for references to 


an injunction references to an interdict, and for the 


reference to the Attorney-General a reference to 
the Lord Advocate : 
8.—(1) This Act may be cited as the Trade 
Disputes and Trad nions Act, 1927, and shall be 
mstrued as one th the Trade Union Acts, 1871 
to 1917, and this Act and the Trade Union Acts, 


1871 to 1917, ma cited together as the Trade 
Union Acts, 18/71 to 1927. 
(2) For the ] es of this Act 
‘strike” means the 
essation of work by a body of persons 
ed in any trade or industry act- 
a concerted re- 
a refusal under a common 
ling of any number of per- 
a or have been so em- 
to continue to work or to ac- 
( employment ; 


ing combination, 


means the 
of employment or 
pension of work, or the refusal 
employer to continue to employ 
any number of persons employed by 
consequence of a dispute, done 
view to compelling those per- 
$01 r to aid another employer in 
ling persons employed by him, 


ression lock-out 


gi 

ept terms or conditions of or af- 
fecting employment; and 

1 stril or lock-out shall not be 

leemed to be calculated to coerce the 


unless such coercion 
reasonably to be expected as a 
uence thereof. 


extend to Northern 


reland, except that the provisions of this Act relat- 
ig to civil servants shall apply to civil servants em- 
ployed in Northern Ireland in the administratioin 
f services with respect to which the Parliament of 
Northern Ireland has not power to make laws. 

(4) The et tments mentioned in the Second 
Schedule to t! \ct are hereby repealed to the ex- 
tent specified e third column of that Schedule. 

ST SCHEDULI 
FORM OF 1 AL FUND CONTRIBUTION NOTICE 
Name of Tra 
Name of Men ber’s Branch if any) 
POLITI ND (CONTRIBUTION NOTICE) 

I hereby give notice that I am willing, and 
gree, to cont! te to the Political Fund of the 

ion and I understand that I shall, in con 
equence, be liable to contribute to that Fund and 
hall continue t e so liable unless I deliver at tne 
ch office, of the Union a 





ad office rs e bran 
vritten notice of withdrawal I also understand 
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that after delivering such a notice of withdrawal I 


shall still continue to be liable to contribute to the 


political fund until the next following first day of 
January. 


_ a ere iewdéced ant an 
REE. cavccdeuntedencsansesanss 
Membership number (if any)...... 

CE Rs vende ae 


SECOND SCHEDULE 
ENACTMENTS REPEALED 


Session and 
Chapter Short Title Extent of Repeal 

2 & 3 Geo. 5.|\Trade Union In subsection (1) of sec- 

c. 30 Act, 1913. tion three the words 

from “and for the ex- 

emption” to “objects 

to contribute”; sub- 

section (2) of section 

four; section five; sec- 

tion six; the Schedule. 


Statement of the Ownership, Management, Circulation, etc., 

Required by the Act of Congress of August 24, 1918 
Of American Bar Association JourRNAL, published monthly 
at Chicago, Illinois, for October 1, 1927. 

State oF IxurNois } 
County or Cook § 

Before me, a notary public in and for the State and county 
aforesaid, personally appeared Joseph R. Taylor, who, having 
been duly sworn according to law, deposes and says that he is 
the Business Manager of the American Bar AssociATION 
Journat and that the following is, to the best of his knowl- 
edge and belief, a true statement of the ownership, manage- 
ment (and if a daily paper, the circulation), etc., of the afore- 
said publication for the date shown in the above caption, 
required by the Act of August 24, 1912, embodied im section 411, 
Postal Laws and Regulations, printed on the reverse of this 
form, to wit: 

1. That the names and addresses of the publisher, editor, 
managing editor, and business managers are: 

Publisher, American Bar Association, William P. Mac- 
Cracken, Jr., Secretary, 209 S. La Salle St., Chicago, IM. 

Editor-in-Chief, Edgar B. Tolman, 30 N. La Salle St., 
Chicago, Ill 

Managing Editor, Joseph R. Taylor, 209 S. La Salle St., 
Chicago, Ill 

Business Manager, Joseph R. Taylor, 209 S. La Salle St., 
Chicago, II1. 

2. That the owner is: American Bar Association, Silas 
H. Strawn, President, First National Bank Building, Chicago; 
William P. MacCracken, Jr., Secretary, 209 S. La Salle 5St., 
Chicago, Ill.; John H. Voorhees, Treasurer, Bailey-Glidden 
Building, Sioux Falls, South Dakota. 

3. That the known bondholders, mortgagees, and other 
security holders owning or holding 1 per cent or more of tetal 
amount of bonds, mortgages, or other securities are: There are 
none. 

4. That the two paragraphs next above, giving the names 
ef the owners, stockholders, and security holders, if any, con- 
tain not only the list of stockholders and security holders as 
they appear upon the books of the company but also, in cases 
where the stockholder or security holder appears upon the 
books of the company as trustee or in any other fiduciary rela- 
tion, the name of the person or corporation for whom such 
trustee is acting, is given; also that the said two paragraphs 
contain statements embracing affiant’s full knowledge and be- 
lief as to the circumstances and conditions under which stock- 
holders and security holders who do not appear upon the 
books of the company as trustees, hold stock and securities in 
a capacity other than that of a bona fide owner; and this 
affiant has no reason to believe that any other person, assecia- 
tion, or corporation has any interest direct or indirect in the 
said stock, bends, or other securities than as so stated by him 

Josern R. Tayvor, Business Manager. 
Sworn to and subscribed before me this 30th day of Septem 
ber, 1927 
Mary A. Kine, Notary Public. 
[SEAL] (My commission expires March 8, 1931.) 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


Injunction Refused in Lake Michigan Water Diversion Controversy — Stock Dividends and 


Executor’s Compensation—Powers of District of Columbia Court of Appeals it 
to Federal Trade Commission Orders—Commission Has 


1 Regard 


Power to cs Un 


fair Methods of Competition but Not to Direct Competitor to Divest Himself of 


Property Acquired to 


Assist in Suppression of Competition — Assigna 
bility of Grants of Utility Privileges to 


“Successors and Assigns” with 


out Time Limitations—Gifts Made.in Contemplation of Death 
Commutation of Sentence Without Convict’s Consent—Other 
Cases 





By EpGar BrRoNSsoNn 


Injunctions 

An injunction will be granted only when the injury to 
the complainant’s right is actual or presently threatened. 

New York Vv. Illinois, Adv. ( Dp. Pas | \7 : Sup. 34 Rep. 
vol. 47, p. 661. 

This bill in equity was brought by the State of 
New York against the State of Illinois to restrain 
the latter and the Sanitary District of Chicago from 
diverting quantities of water from Lake Michigan. 
It was alleged that the diversion of water impairs 
the navigability of the Great Lakes and the rivers 
connecting them and imposes a burden on interstate 
commerce to the injury of the people of New York. 
The motion presented here was to strike out the 
third paragraph of the bill. 

In a brief opinion delivered by Mr. Justice 
Van DevANTER the nature of this paragraph and 
the reasons for striking it out were stated as fol- 
lows: 

The third paragraph of the bill apparently proceeds 

on the theory that the diversion may interfere with or 
prevent the use of the waters of the Niagara and St 
Lawrence Rivers by the plaintiff State and her citizens 
for the development of power. But it does not show 
that there is any present use of the waters for such pur- 
poses which is being or will be disturbed; nor that there 
is any definite project for so using them which is being 
or will be affected. The waters are international and 
their use for developing power may require the assent of 
the Dominion of Canada and the United States. No con 
sent of either is shown. The suit is one for an injunction, 
a form of relief which must rest on an actual or presently 
threatened interference with the rights of another. Plainly 
no basis for such relief is disclosed in what is said about 
water power development. At best the paragraph does 
no more than present abstract questions respecting the 
right of the plaintiff State and her citizens to use the 
waters for such purposes in the indefinite future. We 
are not at liberty to consider abstract questions 

Mr. Randall J. LeBoeuf, Jr. 
for the State of New York and Mr 
for the State of Illinois. 


argued the motion 
James M. Beck 


Administrators—Compensation of—Stock 
Dividends 


A stock dividend declared during the period covered by 
the executor’s report constitutes no increase in the princi- 
pal of the estate during such period so as to entitle the 
executor to a commission based on the face value of the 
stock falling to the estate as a result of the stock dividend. 


McDonald, Jr., et al., v. Maxwell, et al., Adv. Op. 
564; Sup. Ct. Rep. vol, 47, p. 497. 

This proceeding came before the Supreme 
Court on a writ of certiorari to review the ruling of 








TOLMAN 


the Court of Appeals of the District of Col 


umbia, 


affirming a judgment of the Supreme Court of said 

District, allowing certain wag aes to the execu 
’ 5 

tors under the will of James McDonald, over ob 


jection of the beneficiaries. 

The executors presented a report showing the 
income of the estate for the period of one year 
covered by the The part of the report ob 
jected to by the they 
relied to reverse the 
the same was the allowance of a commission of 5 
per cent based on an increase in the estate in the 
form of stock dividends. 

The Court of Appeals had stated that the pro 
ceedings in the lower Court sitting in probate, 
reviewable only in accordance with the 
law and since the record contained no st 
the facts and circumstances on which the allowance 
was based and since there was no error apparent 
in the record, the judgment must be affirmed. 

This view of the scope of the appeal and the 
ruling as to the allowance based on stock dividends 
were both rejected by the Supreme Court in an 
opinion delivered by Mr. Justice SANrorp. The 
nature of an appeal from a probate court in such 


proceedings as this was explained as follows 


repent. 
beneficiaries and upon which 
ruling of the court approving 


were 
common 


atement ol 


This proceeding is not like one for the probate of a 
will involving an issue as to the competency of the testa 
tor, in which the parties have a right to a trial by jury 
and to bills of exception covering the rulings of the court 
during the progress of the trial, and a review may be had 
upon writ of error (citing case,) but one in which the 
District Supreme Court, sitting in probate, is clothed 
as an orphans’ court, with power to erpeeed with the set- 
tlement and distribution of the estate in accordance with 
equitable principles and procedure, and a cont 
matter of law raised by the exceptions of the benefi 
to the executors’ account, and apparent on the record 
reviewable on appeal. 

It was further pointed out that in any ever 
the record here presented no ruling | 
facts but rather a question of law as to whether 
stock dividend constitutes an inc 


roversy 


claries 


rease in rincipa 





of the estate. Referring to this question the learne 
Justice said: 

And as to this we think the ruling was erroneous 
There was, it is to be noted, no statement in the exe 
tors’ account that the aggregate value of the dividend 
shares received and the original shares on hand at the 
commencement of the accounting period, was any greate 
than the value of the original shares alone before the 
dividend shares were issued, or that the value yf the 
principal of he estate had increased in any n luring 
the accounting period. They made no claim for the al- 
lowance of an additional commission on the ground that 





























there had been sucl ncrease; their sole claim being, 
as shown by their a nt, that they were entitled to the 
additional commission | reason of the fact that they 
had received stock nds of the par value stated. And, 
for aught that appe m their account, the combined 
value of the orig res and the dividend shares was 
precisely the san t the end of the accounting period 
as the value of t ginal shares alone at its commence- 


ment, 
Assuming , that if the executors’ a 


count had he value of the principal 














iaG 
f the estate durit ting period, this, if claimed, 
vould have beer 1 r basi for the allowance of an 
additional com t is clear that the mere fact that 
the executors had 1 ived the stock dividends during 
the accounting { lid not show any increase in the 
principal of the 

After citing thorities to the effect that the 

proportional share of each shareholder is the same 

before and after the declaration of a stock dividend 

and that consequently such stock dividend consti- 

tutes no increase in his estate the learned Justice 
ncluded his oy n as follows: 

It is aj the light of these decisions, that 
the stock divider ved by the executors represented 
no real increas« t principal of the estate during the 
accounting period y merely changed the form of the 
estate’s investment the corporate stocks by increasing 
the number of it res, but left the aggregate value of 
all its shares t ! is that before the dividend shares 
were 1 \ 1ance, which necessarily “di- 
luted” th l iginal shares, the dividend shares 
and the original res together represented the same pro- 
portional interest the corporate properties that had pre 
viously been ri ted by the original shares alone; no 
more, and no le Clearly, therefore, the dividend shares 
themselves represented no increase in the value of the es- 
tate; and they i t properly be taken as the basis 
for the allowance of mmission to the executors on the 
theory that the eceipt, in and of itself, constituted 
in increase } a] 

The case w irgued by Mr. Charles V. Imlay) 
r the petitione: nd by Mr. Frederic D. Mce- 

Kenney for the respondents 


Federal Trade Commission—Enforcement of 
Orders in District of Columbia 
The Court of Appeals of the District of Columbia has 
power to enforce, set aside, or modify orders of the Federal 
Trade Commission against persons within the District under 
the Statute granting such power to the Circuit Court of 
Appeals in their respective circuits. 


Federal T) Commission v. Klesner, Adv. Op. 
39; Sup. Ct vol. 47, p. 557. 

The resp ent, Klesner, was engaged in the 
business of manufacturing and selling window 
shades. The! ess was conducted in the District 

f Columbia under the name of “Shade Shop.” 
Klesner wa ered by the Federal Trade Com- 
mission to ¢ ind desist from doing business 
under the nar nd style of “Shade Shop.” This 
rder was ent 1 because the Commission had 


found after 


g that to continue doing busi- 
me would be fraudulent to the 


ness under 
public since another establishment had long con- 
lucted sucl iness under the same name and 
had acqul. ¢ la excellent reputation. Klesner dis- 
regarded the and the Commission thereupon 
applied to the Court of Appeals of the District of 
Columbia for ree of enforcement of the order. 
That court ssed the petition for enforcement 
yn the ground that it had no jurisdiction under the 
terms of the statute creating the commission and 
lefining its power 

The contention of the Commission was that the 


statute empowering it to apply to the Circuit Court 
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of Appeals of the United States within any circuit 
for enforcement of its orders was broad enough to 
confer power of enforcement upon the Court of 
Appeals of the District of Columbia. 

rhis contention was sustained in an opinion 
delivered by the Cuter Justice. He first set forth 
in the margin the precise language of the act perti- 
nent to this inquiry and in the body of the opinion 
discussed the purpose of the act and the essential 
provisions of the statute designed to accomplish 
that purpose. In this discussion emphasis was 
placed upon the purpose of the act to prevent unfair 
methods of competition in all commerce over which 
the United States has jurisdiction; upon the fact 
that the Commission was specifically empowered to 
enter orders touching commerce in the District: 
upon the granting of power to seek the aid of all 
federal district courts to compel witnesses to appear 
and to produce documentary evidence at hearings, 
and to punish for contempt for failure to so appear ; 
and finally upon the power granted to all district 
courts to issue writs of mandamus on application 
of the Attorney General to compel compliance with 
orders of the Commission. 

Then the learned Cure# Justice pointed out 
that the powers of the Supreme Court of the Dis- 
trict had been construed to be substantially the 
same as a federal district court and that it was in 
substance such a court and that the Court of Ap- 
peals of the District has in substance the same juris- 
diction over and relation to the Supreme Court as 
exists in the circuit courts in their relationship to 
district courts. 

On these points the learned Curer Justice said: 

The question therefore which we have to answer is 
whether when Congress gave the Commission power to 
make orders in the District of Columbia with the aid of 
the Supreme Court of the District in compelling the pro- 
duction of evidence by contempt or mandamus, it intended 
to leave the orders thus made, if defied, without any review 
or sanction by a reviewing court, though such review and 
sanction are expressly provided everywhere throughout the 
United States except in the District. We think this most un- 
likely, and therefore it is our duty, if possible in reason, 
to find in the Trade Commission act, ground for infer- 
ence that Congress intended to refer to and treat the 
Court of Appeals of the District as one of circuit courts 
of appeals referred to in the Act to review and enforce 
such orders. 

Attention was called also to the analogy in the 
construction given to the statute considered in the 
case of Steamer Coquitlam v. United States. There 
the statute granted appellate jurisdiction from Su- 
preme Courts of the territories to the Circuit Courts 
of Appeal. It was finally held that appeals lay 
from the District Court of Alaska to the Circuit 
Court of Appeals for the Ninth Circuit because it 
was in fact the court of last resort in Alaska al- 
though it was called the District Court of Alaska. 

This analogy was applied to the present case 
in the following reasoning: 

We think we may use the same liberality of construc- 
tion in this case. We find here a court which by acts of 
Congress is to be treated as a district court of the United 
States, and we find here a court of appeals which by the 
terms of its creation is exercising reviewing power over 
all Federal cases proceeding from that district court of 
the United States by appeal or writ of error so that 
it is exercising exactly the same function as the circuit 
court of appeals does with respect to the district courts 
within their respective territorial jurisdictions in the other 
parts of the United States. The services of this district 
court of the United States in the District of Columbia 
are to be availed of under the Trade Commission Act 
when necessary in compelling evidence by the express 
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words of th Act. We must conclude that Congress in 
making its provision for the use of the circuit courts 
of appeal in reviewing the Commission’s orders intended 
to include within that description the Court of Appeals 
of the District of Columbia as the appellate tribunal to 
be charged with the same duty in the District. The law 
was to be enforced and presumably with the same effec- 
tiveness in the District of Columbia as elsewhere in the 
United States. 

Mr. Justice McReynotps expré 

in the following brief opinion 

I think the judgment of the court below should be 
affirmed. 

If the cause involved no 
a doubtful provision in the statute, it would be 
worth while to record personal views. But judicial legis 
lation is a hateful thing and I am unwilling by acquies 
cence to give apparent practice 

Possibly—probably, perhaps—if attention had been sea 
sonably called to the matter Congress would have author- 
ized the Court of Appeals for the District of Columbia 
to enforce orders of the Trade Commission. But the 
words of the enactment, which we must accept as delib 
erately chosen, give no such power; and I think this court 


ssed his dissent 


more than 


interpretation of 
ardly 





assent to the 


ought not to interject what it can only suppose the law 
makers would have inserted if they had thought long 
enough. 

Mr. Adrien F. Busick argued the case for the 


Commission and Mr. Harry S. Barger for the 


respondent. 


Federal Trade Commission Act—Unfair 
Competition 


The Federal Trade Commission has power to prevent 
unfair methods of competition but it has no power to direct 
that the competitor divest itself of property acquired to 
assist in the suppression of competition, domestic or for- 
eign. The Commission is an administrative agency not 
possessed of judicial power. The remedy in such cases is 
to be sought by appropriate proceedings under the Clayton 
Act. 

Federal Trade Commission v. Ea 
Adv. Op. 765; Sup. Ct 

This case came before the Supreme Court on a 
writ of certiorari to review the decision of the Cir 
cuit Court of Appeals setting aside in part an order 
of the Federal Trade Commission. In a proceeding 
before the Commission the facts were in 
substance as follows: 


stman Kodak Co., 
Rep. vol. 47, p. 688. 
} 


disclosed 


The Eastman Company has for many years 
manufactured cinematograph films, the raw ma 


terials used in making prints, and in 1920 made and 
sold 94 per cent of all those used in the United 
States. But in 1921, on account of foreign competi- 
tion, its sales dropped to 81 per cent. Thereafte 
the Company, with the purpose and intent of main 
taining a monopoly and diminishing competition in 
the business of making and sel yr such films, ac- 
quired three laboratories for motion picture 
prints. These combined had a capacity exceeding 
that of all other laboratories east of Chicago. It 
then announced its intention of manufacturing such 
prints. This threat compelled the Allied Labora 
tories, an association of manufacturers of such 
prints, to agree with the Eastman Company to use 
only American-made films to the exclusion of for 
eign films so long as the C 


ly < 
ing 


making 


refrained from 
manufacturing prints. The three laboratories were 
maintained in readiness for operation. This agree- 
ment and the maintenance of laboratories operated 
to lessen competition in the manufacture of films 
and to foster the Company’s monopoly. 

On 


ympany 


these and subsidiary findings, the Commission 


entered an order requiring the defendants to cease and de- 
from combining and 


sist ooperating in restraining com- 
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petition in the manufacture and sale of positive films and 
maintaining the monopoly of the Eastman Company 
their sale in interstate and foreign commerce, by 
agreement and understanding that the members « 
Allied Laboratories would use American-made 
clusively, provided the Company would not 
laboratories in competition with them, and that the c 
pany would not operate its laboratories for the manufac 
ture of prints in competition with them, od t 1 
and continued to use American-made 
and by other incidental means. And the Commissior 
ther ordered that for the purpose of preventing the mair 
tenance of the monopoly of the Eastman Compa in the 
manufacture and sale of positive films and restoring con 
petitive freedom in their distribution 
pany should with due diligence sell and convey its three 
laboratories to parties not directly connected, or lirectl 
interested, with it. 











and sale, the Con 


The Circuit Court of Appeals was petitione 
The Circuit Court of Aj l 
review the order entered by the Commission and 


it accordingly reviewed the case and affirmed that 
part of the order requiring the Company to cease 


and desist from the monopolistic agreements. But 
it set the one judge dissenting—re 
quiring the sale of the laboratories 
Court the Commission’s contention was that it ha 


order 


aside 


, 
In the Supreme 








the power to order the sale of the properties and 
that the decree was erroneous in setting aside that 
part of its order. Ihe basis for this content 1 and 
the court’s reasons for rejecting it are explained in 
the following language of Mr. Justice SANForp, 
who delivered the opinion of the majority of the 
court: 
The proceeding before the Commi i 
under Sec. 5 of the Federal Trade Commiss A 
its authority did not go beyond the provis f that 
section. By these the Commission is empowered to prt 
vent the using of “unfair methods of competit 
terstate and foreign commerce, and, if it fir 
unfair method of con 1¢ is being used 
ordet requiring the ffender to cease al 
using such method of competition.” The 
ercises only the administrative functions delegated t t 
by the act, not judicial powers (Citing Cases It has 
not been delegated the authority of a Cour I t 
And a Circuit Court of Appeals on a petit ré N 
its order is limited to the question whether 
properly exercised the administrative aut) y 
by the Act, and may not sustain or award ré¢ be 
the authority of the Commission h re ip 
pellate and revisory merely, and not an ex 
jurisdiction by the court itself 
The learned Justice then adverted to three recent 
: 2" . , 
cases in which the powers of the Comn n under 
sections 11 and 15 of the Clayton Act were dis 
on 4 . Z — ae 
cussed. The same reasoning there used was applied 
to this case construing the powers as conferred by 
the Federal Trade Commission Act W efe 
ence to this analogy the following lang re occurs 
in the opinion: 
“The Act as no application to owner 
petitor’s property and business obtained pr t ny tion 
by the Commission, even though this was 
through stock unlawfully held. The pur t \ 
was to prevent ntinued holding of stocl | 
dh sitll , .} , 
evils incident theret If purchase of 
duced an unlawful status a remedy is pr throug 
the courts.” And they “must administer w n 
there may be in such situation.” Dis t W 
there made (p. 561) to sec. 15 of the Clayt \ 
express provis is made f the 
remedies as need therefor may aris¢ 
So here, the Commission had n 
that the Company divest itself of the 
laboratories which it had acquired prior t 
the Commission. If the ownership or maint ‘ 
laboratories has produced any unlawful status, the reme 
must be administered by the courts ir 
ceedings therein instituted.” 
Mr. Justice Stone delivered a dissenting opit 
ion in which Mr. Justice Branpets joined. In his 
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Federal Trade Commission, Its Function of Fur- 
nishing Information to Congress on Legis- 
lative Subjects—Injunctions 

An injunction does not lie to restrain the Federal 
Trade Commission from proceeding to enforce an order 
to answer questions submitted by it in proper form to any 
person or corporation in the course of its investigations, 
even though in substance some of the questions touch on 
matters over which there is no federal regulatory power. 
Well-founded objections to questions are properly to be 
urged in statutory proceedings to enforce such order but do 
not conStitute a basis for injunctive relief. 

Federal Trade Commission v. Claire Furnace Co 
et al., Adv. Op. 635; Sup. Ct. Rep. vol. 47, p. 553. 

Pursuant to a request from Congress the Fed- 
eral Trade Commission undertook to furnish Con- 
gress with information upon which it might act to 
reduce the high cost of living. It thereupon served 
notice upon various corporations, including the 
complainants who instituted this proceeding, re- 
quiring them to furnish monthly reports in answer 
to elaborate questionnaires which would reveal 
intimate details of all departments of their business. 

Instead of furnishing these reports the com- 
plainants filed a bill in equity seeking to restrain 
the Commission and its members from enforcing 
the order and from requiring them to answer the 
questionnaires, 

Without challenging the rights of the com- 
plainants to injunctive relief, the Commission and 
its members filed an answer contending that the 
information sought and the methods used were in 
accordance with the powers granted them by law 
pursuant to the request of Congress. 

At the trial before the Supreme Court of the 
District of Columbia an injunction was granted on 
the ground that the information sought touched on 
intrastate commerce which was beyond the scope 
of federal regulatory power and consequently the 
Commission was not entitled to the information. 
This ruling was affirmed in the District Court of 
Appeals. 

On appeal to the Supreme Court this was re- 
versed, the opinion in the case being delivered by 
the Cuier Justice. In disposing of the case he first 
recalled the fact that orders of the Commission of 
this sort could be enforced either by mandamus in- 
stituted by the Attorney-General at the Commis- 
sion’s request, or by proceeding under his direction 
to recover prescribed penalties for failure to comply 
with such orders. The relevant sections of the 
statute were set forth in the opinion. 

In view of the fact that the orders of the Com- 
mission were not enforceable except by these 
methods the Court held that an injunction should 
not be granted. The reasons for this holding were 
thus stated: 


There was nothing which the Commission could have 
done to secure enforcement of the challenged orders ex- 
cept to request the Attorney General to institute proceed- 


ings for a mandamus or supply him with the necessary 
facts for an action to enforce the incurred forfeitures 
If, exercising his discretion, he had instituted either pro 
ceeding the defendant therein would have been fully heard 
and could have adequately and effectively presented every 
ground of objection sought to be presented now Conse 
quently the trial court should have refused to entertain 
the bill in equity for an injunction. 

We think that the consent of the parties was not 
enough to justify the court in considering the fundamental 
question that has been twice argued before us. It was in- 
tended by Congress in providing this method of enforcing 
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the orders of the Trade Commission to impose upon the 
Attorney General the duty of examining the scope and 
propriety of the orders, and of sifting out of the mass of 
inquiries issued what in his judgment was pertinent and 
lawful before asking the court to adjudge forfeitures for 
failure to give the great amount of information required 
or to issue a mandamus against those whom the orders 
affected and who refused to comply. The wide scope and 
variety of the questions, answers to which are asked in 
these orders, show the wisdom of requiring the chief law 
officer of the Government to exercise a sound discretion in 
designating the ‘inquiries to enforce which he shall feel 
justified in invoking the action of the court. In a case 
like this, the exercise of this discretion will greatly relieve 
the court and may save it much unnecessary labor and dis 
cussion. The purpose of Congress in this requirement is 
plain, and we do not think that the court below should 
have dispensed with such assistance. Until the Attorney 
General acts, the defendants can not suffer, and when he 
does act, they can promptly answer and have full oppor- 
tunity to contest the legality of any prejudicial proceeding 
against them. That right being adequate they were not 
in a position to ask relief by injunction. The bill should 
have been dismissed for want of equity 


The dissenting view of Mr. Justice McReyn 
OLDs was presented briefly as follows: 


I think the decree below should be affirmed—the Com- 
mission went beyond any power granted by Congress 

This appeal was taken four years ago. Nearly seven 
years have passed since the cause began—June 12, 1920 
Able counsel have argued it twice before us, but none sug- 
gested that the trial court erred in failing to dismiss the 
bill because there was an adequate remedy at law. Under 
well-settled doctrine such a defense may be waived by 
failure promptly to advance it 

In my view it is now much too late for 
first to set up and then maintain the 
jurisdiction in the trial court, and I cannot 
disposition of the cause upon that unstable 
real issue should be met and determined 


this court 
lack of 
in the 
ground. The 


defense of 
acquiesce 


The case was argued by Messrs. James M. Beck 
and Solicitor General Mitchell for the Commission 
and by Mr. Paul D. Cravath for the appellees. 


Public Utilities— Privileges Without Expressed 
Time Limitation—Assignability of Grants 
to “Successors and Assigns” 


Privilege of operation by a municipality to one and 
his successors and assigns without limitation as to the term 
of the franchise is assignable without the consent of the 
municipality and is not terminable at will. 

Ohio Public Service Company v. The State of 
Ohio, Adv. Op. 603; Sup. Ct. Rep. vol. 47, p. 480. 

This proceeding was instituted by an action in 
quo warranto by the State of Ohio to oust the plain- 
tiff in error, a corporation, from use of the streets 
of the Village of Orrville. The corporation has 
power to transmit and distribute electric current 
and claims the privilege of operating in Orrville as 
the assignee of rights granted to Gans and Wilson 
and their successors by an ordinance passed in 1892 

Section 1 of this ordinance provided: 

“That Aurel P. Gans and Mellville D. Wilson of C 

Dover, Ohio, their associates, successors and assigns are 
hereby authorized and empowered to use the streets, lanes, 
alleys, and avenues of the Village of Orrville for the pur- 
pose of erecting, maintaining and operating electric light 
wire mains and apparatus complete for the distribution of 
electricity for light, heat and power.” 


— 
anal 


Other sections of the ordinance prohibited un- 
necessary obstruction of streets, directed low wires 
should be strong, and provided that the grantee 


should furnish and the village use and for a 


pay 
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certain number of lights for ten years at a specific 
rate. 

The relator sought in this proceeding to 
pel the corporation to comply with a statute of 
Ohio of 1896 providing that no company should 
place, string, construct, etc., any 
conducting electricity through 
etc., without the consent of the municipality. 

The state courts held that the Orrville Light 
Heat & Power Company, the immediate su 
of Gans & Wilson, acquired the franchise rights 
which the original grantees had, but that the statut 
of 1896 prohibited the transfer of rights by 
company to the plaintiff in error without the con 


wire, line, exc... for 


any street, alley 


sent of the village, which was not given. It was 
also held the franchise to be revocable at the end 
of ten years. 

On writ of error the Supreme Court reversed 


the case in an opinion delivered by Mr. Justice M¢ 
Reynotps. The following quotations from 
opinion expressed briefly the view of that court: 
We think it quite clear that the 
court below conflict with rulings heretofore announced by 
this court. 


. 1 
conciustk 


In Northern Ohio Traction Co. v. Ohio, we pointed out 
the state of the law in Ohio during 1892. It is plain enough 
from what was there said that in our view the franchise 
originally granted by the ‘Village of Orrville was for an 
unlimited time and not subject to termination at the mere 


will of the grantor 

Louisville v. Cumberland Telephone Co. a 
boro v. Cumberland Telephone Co., are enough t 
the rights acquired under the ordinance of 1892 


(Jwens 





signable without further consent by the village 
enforce the Ohio statute of 1896 would destroy thi 
it conflicts with the provision of the federal cc 
No state shall pass any law impairing the obligation 
of contracts 
Mr. Justice Hocmes and Mr. Justice BranpeE! 
dissented. 
The case was argued by Messrs. Carl H 


Frank M. 


Messrs. 


Henkel and 
error and 
\lton H. Etling for the 


Cobb for the plaintiff in 
Lyman R. Critchfield an 


State of Ohio 


Taxation—Gifts Made in Contemplation of Death 


A tax on the transfer of property passing at the time 
of death is unconstitutional to the extent that it is measured 
by property which the decedent had conveyed irrevocably 
and in good faith prior to the enactment of the statute im- 
posing the tax. 

Nichols v. 
vol. 47, p. 710. 

An action was brought in the Federal Court in 
Massachusetts by the executors of the will of Mrs 
Julia Coolidge to recover federal taxes paid on the 
estate of the testator. The executors returned a sched 
ule, which did not include certain property which tes- 
tatrix had transferred during her lifetime, to the Col 


Coolidge, Adv. Op. 797; Sup. Ct. Rep 


lector of Revenue, who made an estimate and assessed 
a tax on the balance left after making allowances for 


certain deductions. The Commissioner of Internal 
Revenue held that the value of all the transferred prop- 
erty should have been included, and he demanded the 
tax on this in addition. This tax was paid, and this 
suit was brought to recover the tax imposed on said 
transferred property. 

From the agreed statement of facts it appeared 
that Mr. and Mrs. Coolidge owned real estate and valu- 
able personal property in Boston in 1907. In that year 
























they transferred that property without consideration to 
trustees on an agreement that the trustees were to hold 
it and pay the income to the settlors and the survivor 
of them and finally to distribute the corpus among the 
settlors’ five children or their representatives. Under 
the terms of the trust the interest of any child pre- 
deceasing the settlors was to pass as provided by 
the statute of distribution in effect at the time of the 
survivor's death. Power was given to the trustees to 
sell the property and to make and change investments. 

In April, 1917, the settlors assigned all their inter- 
est, including the right to income therefrom, in the trust 
to their children. In May of the same year Mrs. Cool- 
idge executed a deed, in which her husband joined, 
giving to her children two parcels of land which had 
been used by her for residences. At the same time the 
grantees leased those parcels to the grantors for a year 
at a nominal rental, the lease to be renewable until 
notice was given to the contrary. It was understood 
that renewals of the lease would be made if either of the 
parents so desired. At the time of the death of Mrs 


Coolidge, the survivor, in 1921, this real estate was 
valued at $274,000 and the property held by the trustees 
was valued at $432,155.35 


The Collector contends that these transfers of 
property were intended to take effect in possession or 
enjoyment at or after death within the meaning of 
Section 402(c) of the act of February, 1919, and that 
the value of the property held by the consignees was a 
part of her gross estate 

The executors, however, maintain that the trans- 
fer of the residences in 1917 was absolute and that the 
statute, so far as it attempted to include the property 
conveyed to trustee in 1907, was unconstitutional. This 
view was taken by the trial court. 

The relevant portions of the statute provide that a 
certain percentage of the net estate of the decedent 
shall be imposed upon the estate of such decedent and: 

“That the value of the gross estate of the decedent 

shall be determined by including the value at the time of 
his death of all property, real or personal, tangible or in- 
tangible, wherever situated 

(c) To the extent of any interest therein of which 

the decedent has at any time made a transfer, or with 
respect to which he has at any time created a trust, in 
contemplation of intended to take effect in possession 
or enjoyment at or after his death (whether such trans- 
fer or trust is made or created before or after the passage 
of this Act), except in case of a bona fide sale for a fair 
consideration in money or money’s worth. Any transfer 
of a material part of his property in the nature of a final 
disposition or distribution thereof, made by the decedent 
within two years prior to his death without such a con- 
sideration, shall, unless shown to the contrary, be deemed 
to have been made in contemplation of death within the 


' 


meaning of this title 

The conclusion of the trial court that the convey- 
ance of the residences was absolute, not dependent on 
death and not within the purview of the statute was 
concurred in by the Supreme Court in an opinion de- 
livered by Mr. Justice McREyNo_ps. 

The opinion was directed for the most part, how 
ever, to the contention of the Collector that the tax is 
valid as a transfer tax and that the gross estate meas- 
ures the amount of the tax assessed. The arguments 
advanced in support of this contention were sum- 
marized as follows in the opinion: 

For the United States it is said that the imposition 
under considerati is an exercise of the federal taxing 
power and is imposed upon a transmission of property by 
death. Also, that what Congress intended was to provide 
a measure for the tax which would operate equally upon all 
those who made testamentary dispositions of their property, 
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whether this was by will or intestacy or only testamentary 
in effect ; the immediate purpose was not to prevent evasions, 
for the statute applies to transactions completed when there 
was none to be evaded. And the conclusion is that the 
measure adopted is reasonable, since the specified transac- 
tions are testamentary in effect. 


This contention and the reasoning in support of it 
were rejected and the judgment of the trial court allow- 
ing the executors to recover was affirmed. The ob- 
jection to the theory advanced by the Collector was 
that the method of measuring the tax bore no proper 
relation to the property passing and upon which tax 
was imposed. The following elaboration of this prin- 
ciple concluded the opinions of the learned Justice: 


The statute requires the executors to pay an excise 
ostensibly laid upon transfer of property by death from 
Mrs. Coolidge to them but reckoned upon its value plus the 
value of other property conveyed before the enactment in 
entire good faith and without eontemplation of death. Is 
the statute, thus construed, within the power of Congress? 

Undoubtedly, Congress may require that property sub- 
sequently transferred in contemplation of death be treated 
as part of the estate for purposes of taxation. This is neces- 
sary to prevent evasion and give practical effect to the exer- 
cise of admitted power, but the right is limited by the neces- 
sity. 

Under the theory advanced for the United States, the 
arbitrary, whimsical and burdensome character of the chal- 
lenged tax is plain enough. An excise is prescribed, but 
the amount of it isgmade to depend upon past lawful trans- 
actions, not testamentary in character and beyond recall. 
Property of small value transferred before death may have 
become immensely valuable, and the estate tax, swollen by 
this, may leave nothing for distribution. Real estate trans- 
ferred years ago, when of small value, may be worth an 
enormous sum at the death. If the deceased leaves no 
estate there can be no tax; if, on the other hand, he leaves 
ten dollars both that and the real estate become liable. Dif- 
ferent estates must bear disproportionate burdens deter- 
mined by what the deceased did one or twenty years before 
he died. (Citing case.) 

This court has recognized that a statute purporting to 
tax may be so arbitrary and capricious as to amount to 
confiscation and offend the Fifth Amendment. (Citing 
cases.) And we must conclude that Section 402 (c) of the 
statute here under consideration, in so far as it requires 
that there shall be included in the gross estate the value of 
property transferred by a decedent prior to its passage 
merely because the conveyance was intended to take effect 
in possession or enjoyment at or after his death, is arbi- 
trary, capricious and amounts to confiscation. Whether or 
how far the challenged provision is valid in respect of trans- 
fers made subsequent to the enactment, we need not now 
consider. 


The case was argued by Mr. Thomas H. Lewis 
Ir. for the plaintiff in error and by Mr. Robert G 
Dodge for defendants in error. 


Criminal Law—Commutation of Sentence Without 
Consent of Prisoner 

Under Article II, section 2, of the Constitution the 
President has power to grant a commutation of sentence 
from death to life imprisonment without the consent of the 
convicted person. 

Biddle v. Perovich, Adv. Op. 828; Sup. Ct. Rep. 
vol. 47, p. 664. 

The Circuit Court of Appeals for the Eighth Cir- 
cuit certified to the United States Supreme Court the 
following questions, among others: “Did the Presi- 
dent have authority to commute the sentence of Pero- 
vich from death to life imprisonment?” The facts 
necessitating an answer to this question were stated in 
the opinion of an abridged form. It appeared that Pero- 
vich was convicted in Alaska of murder and a verdict 
returned that he was “guilty of murder and that he 
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suffer death.” After affirmance of this judgment of 
conviction, various respites were granted until Presi 
dent Taft, in 1909, executed a document by which he 
purported to commute the sentence of said Vuco Pero- 
vich to imprisonment for life in a penitentiary desig 
nated by the Attorney General of the United States.” 
Then Perovich was transferred f: jail to a peniten 
tiary in Washington and later to one in Leavenworth, 
Kansas. Still later, in 1918, Perovich applied for a 
pardon, and again did the same 1921. Finally in 
1925, he applied for a writ of pus in the fed- 
eral court in Kansas against the Warden of the peni- 
tentiary on the ground that his removal from jail to a 
penitentiary and the order of the President were with- 
out his consent and without lawful authority. There 
upon the court ordered his release 

This ruling of the court 
in an opinion delivered by Mr 
The contention of 


om 


in 


habeas cot 


was held to be erroneous 
Justice Ho_MEs 

Perovich was that the commu 

tation of sentence was illegal because without his con 

sent. In rejecting the contention the learned Justice 

agreed that the granting of a commutation of sentence 

is one that rests in the discretion of the President to be 


used as public welfare requires. His views were more 
fully expressed in the opinion as follows 
We will not go into history, but we will say a word 
about the principles of pardons in the law of the United 


States. A pardon in our days is not a privat 
from an individual happening t 
of the Constitutiona] scheme 

termination of the ultimate autl 
fare will be better served less than what the 
judgment fixed. (( the original pun- 
ishment would be imposed without regard to the prisoner’s 
consent and in the teeth of his will, whether he liked it or 
not, the public welfare, not his consent determines what 
shall be done. So far as a pardon legitimately cuts down 


act of grace 
It is a part 
it is the de 


rity that the public wel- 


itin 


gy case 


1idgement 


a penalty it affects the ji imposing it. No one doubts 
that a reduction of the term of an imprisonment or the 
amount of a fine would limit the sentence effectively on the 
one side and on the other would leave the reduced term ot 


fine valid and to be enforced, and that the convict’s consent 
is not required 
When we come t 


prisonment for life it is hard to see how ci 


mmutation of death to im 


nsent has any 


more to do with it than it has in the cases first put Suppos 
ing that Perovich did not accept the change, he could not 
have got himself hanged against the Executive order Sup 


} 1 


posing that he did accept, he could not affect the judgment 
to be carried out The considerations that led to the modi 
fication had nothing to do with his will. The only question 
is whether the substituted pur nt was authorized by law 
here, whether the change is within the scope of the words 

the Constitution, Article II, Section 2 “The Pres 


grant R 


of 


ident . shall have power rieves and Pardons 
for Offences against the United States, except in cases of 
impeachment.” We cannot doubt that the power extends 
to this case. By common understanding imprisonment for 
life is a less penalty than death. It is treated so in the 
statute under which Perovich was tried, which provides 
that “the jury may qualify their verdict (guilty of murder) 
by adding thereto ‘without capital punishment’: and when 

ever the jury shall return a verdict lified as aforesaid 
the person convicted shall be sentenced to imprisonment 
at hard labor for life.” (Citing LSé ) The opposite 
answer would permit the President to decide that justice 
requires the diminution of a term or a fine without con 


sulting the convict ld deprive him of the power 


in the most important ses and require him to permit an 
execution which he had decided ought not to take place 
unless the change greed to | who rund 
principle ought to have any e in what the d 
for the welfare of the whol W of he 
reasoning of Burdick United St s 





not to he extende 
The case was argued by Solicitor General Mitchel] 
for the Warden and by Mr. George T. McDermott for 


the prisoner 
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Receivers—Expenses of—When Improperly 
Appointed 


Where a federal court erroneously dismisses a stock- 
holder’s bill for the appointment of a receiver of the assets 
of a corporation on the ground that it was without jurisdic- 
tion and the proper ground was want of equity, the expenses 
of the receivership during its continuance are nevertheless a 
proper charge on the assets of the corporation. 


Burnrite Coal Briquette Co. v. Ri 
660; Sup. Ct. Rep. vol. 47, p. 578 

The Burnrite Coal Briquette Co. was su 
federal court sitting in New Jersey by a st el 
who alleged gross mismanagement and pra for the 
appointment of a receiver to conserve the asset Phe 
bill further asked that the receiver be charge l] 
the duties imposed upon receivers by the New Jers 
statutes and be clothed with all the powers granted | 


the same. A receiver was accordingly apy 
upon final hearing this appointment was 
all the powers and duties relevant to re ndet 
the conferred and imp 
ourt of Appeal 
that the appointment 
in the jurisdiction of 
Jersey Statutes 
courts to appoint recei\ ( 
and that there was n e! 
in this case at the time the bill was brought 
ly remanded and in dismissing 


was accordingly 


State statutes were 
Later the ( 
the 
was I 


ircuit ( 
upon sole 
celvel 
court 
power on tl 


grou! 
1iot wit! 
. 
since the New 


e State 


in cases of insolvency, 


court allowed a charge of $80,000 as a lien ag 
the assets of the receivers, including counsel fees At 
appeal from this order was also taken 
Court of Appeals affirmed it. 

[he corporation now complains that is hel 
by the Court of Appeals, the trial court w 
jurisdiction to appoint the receiver, it 
without jurisdiction to allow a charge against tl 


poration for payment of the expenses of the re 
ship. This contention was rejected, however 
Supreme Court of the United States i: pil 
delivered by Ir. Justice Brandeis 

In the opinion it was first pointed out 
objection did exist to the jurisdiction of 


which, if duly pressed, would have beet 
whole proceeding hat objection 
the defendant was a Delaware corporation a1 


plaintiff a citizen of New York. Cons nt 
Federal court in New Jersey would hi: 
had objection 
But the view taken was that tl 


diction this to venue 


raised 


waived by reason of the fact that it wa pre 
in due time 

The learned Justice, having disposed this aspe 
of the case, proceeded to discuss the fa 
tions of law which gave the court pows g 


corporation with the expenses o! the 


first pointed out that the jurisdiction « 








such cases does not depend upon the state statutes 
said: 

A federal district court may, under its ral lity 
powers independently of any state statute, « bill 
ot a stockholder against the corporat 
ment of ast a temporary receiver 
threater 5 or lees of aecete 1 
and ment of its officers 

It was then pointed out that the f the 
Court of Appeals in affirming the origit S l of 
the bill must rest upon want of e 
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A COMPARISON OF THE RECENT ARBITRATION 


STATUTES 


Met 


blem of Legislator Is to Combine Speed of Arbitration with the Impartiality 
plication of Law to Be Had in Law Suit—How New York and Massa 
Problem—Other Arbitration Statutes 


By RrcuHarp C. Curtis 


Uember of Boston, Mass., Bar 
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that concerns busi 


1 far more usual 
e future disputes 
and when, there- 
to agree to arbi- 
1arrel has arisen 
t is, therefore, a 
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yet officially 


doing justice in individual cases. 


safe statement that the modern statute should cover 
both existing and future disputes. 

A good example of such a statute covering the 
whole field of arbitration is that of New York. Both 
the Federal and New Jersey acts are based directly 
upon this New York statute and all three are almost 
identical in terms. The still more recent statutes of 
California and Pennsylvania are very similar. In fact, 
the only law, covering both existing and future dis- 
putes, that differs essentially from the New York 
standard is the Massachusetts act. In spite of the pre 
ponderance of number, it is worth while comparing 
where and why the Massachusetts statute differs from 
that of New York. 

I have no intention of comparing the two statutes 
item by item or of discussing minor distinctions. New 
York is a code state and the New York statute attempts 
to cover every contingency. Massachusetts is a common 
law state and her statute leaves much to rules of Court 
and to common law principles. Certain other differ- 
ences are due to local conditions. For instance, Massa- 
chusetts, by permitting the plaintiff to bring an action 
at law and then stay the action upon his own applica- 
tion, authorizes attachments in spite of the arbitration 
agreement. No such provision is contained in the 
New York statute as the principle of attachment is 
peculiar to Massachusetts. Similarly the Federal act 
provides that in admiralty cases the plaintiff may com- 
mence proceedings by libel and seizure of the vessel. 
Such minor distinctions between the two standard 
statutes are inevitable, but any comparison should be 
confined to fundamentals. 

There are certain provisions essential to every 
arbitration statute and contained as a matter of course 
in both the New York and the Massachusetts Acts 
Every statute must provide that the agreement shall be 
irrevocable, that the agreement shall constitute a de- 
fense to an action at law or in equity, that the courts 
may appoint arbitrators if they have not been already 
named, that the parties may be compelled to carry out 
their agreement to arbitrate, and that the courts shall 
enforce the award. However, in their method of deal- 
ing with certain of the fundamental problems of arbi- 
tration, Massachusetts and New York have differed 
radically. 

The aim of every arbitration statute must neces- 
sarily be to combine the advantages of arbitration and 
of an action at law. Commercial arbitration is simply 
a substitute for a law suit. Business men have found 
fault with our present law courts. Our court system 
has been nearly perfected as a method for establishing 
precedents, but it is still inadequate as a method of 
The maxim that hard 
















































































































































cases make bad law may well be rewritten in many in- 
stances—good law makes hard cases. And business is 
often dissatisfied with the expense and the delay of a 
law suit. However, there is much to be said still in favor 
of the good, old-fashioned law suit, and the danger to be 
avoided by arbitration legislators is too great a reaction 
from our courts of law. As compared with commercial 
arbitration, perhaps the two greatest advantages of a 
law suit are, first, the guarantee of complete impar- 
tiality and, second, the guarantee that the correct prin- 
ciples of law will be applied to the facts. On the other 
hand, the greatest advantage of commercial arbitration 
over a law suit is speed. It may also be urged that 
arbitration is cheaper and provides a more intelligent 
tribunal, that a dispute can be settled at less expense 
by arbitration and that an arbitrator chosen for his 
familiarity with the trade is necessarily more sensible 
than a jury selected at random. But this is a problem 
for the parties rather than for the legislators. The 
parties alone can limit the expense of arbitration, and 
they alone can select intelligent arbitrators. The law 
can only set up machinery for informal hearings and 
authorize the courts to appoint arbitrators if the parties 
fail to agree. Of the three advantages of arbitration 
the legislator therefore is concerned primarily with the 
question of speed. His problem is how to combine the 
speed of arbitration with the impartiality and the cor- 
rect application of law to be had in a law suit. This 
combination or compromise between arbitration and a 
law suit is the fundamental problem of modern com- 
mercial arbitration. A comparison of how New York 
and Massachusetts have met the problem can best be 
considered under the following headings: 

(a) The selection of impartial arbitrators. 

(b) The enforcement of the agreement to arbi- 
trate. 


(c) Recourse to tl 


he Courts upon questions of 
law. 
A—The Selection of Impartial Arbitrators 


30th the New York and the Massachusetts stat- 
utes provide as a matter of course that the parties may 
select their own arbitrators. Under certain circum- 
stances the Courts are authorized to appoint the arbi- 
trators, but in substance this authority of the Courts 
exists only where the parties disagree. Such provisions 
are contained in every arbitration statute, but this alone 
does not guarantee the selection of an impartial tri- 
bunal. It may be that unknown to the parties or to the 
Court the arbitrators appointed were interested or prej- 
udiced. In such a case his award may be upset: under 
an express prdvision in the New York statute, as a 
matter of common law in Massachusetts. Or it may 
be that the parties have knowingly selected a partial 
and prejudiced arbitrator. This is no fanciful danger 
Such agreements are signed every day. The common- 
est and most innocent form of such an agreement is the 
familiar method of permitting each party to name one 
arbitrator and the two chosen to elect a third. The 
two arbitrators selected by the parties will inevitably be 
simply partisans. However, no great harm will be 
done. As a practical matter, there will be but one 
arbitrator instead of three. This amounts only to a 
method of selecting a single arbitrator. There is 
nothing forbidding such appointments in either the 
New York or the Massachusetts statutes. The parties 
may, however, agree upon a single partial and inter- 
ested arbitrator. For instance, it is customary in a 
building contract to submit matters of specifications to 
the final decision of the architect in the employ of the 
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owner. Again, no great harm is done so long as the 
subject matter is confined to minor questions such as 
the specifications in a building contract. But there is 
a real danger that large concerns may take advantage 
of an arbitration statute to force one of their own em 
ployees upon smaller tradesmen as arbitrator of all dis 
putes. Many trades people are wholly dependent upon 
a big company; they must obtain its business or fail 
The large companies can dictate their own contracts, 
insert their own arbitration clause, and name their own 
man as sole arbitrator. In prosperous times when the 
danger of any dispute seems remote or in hard times 
when the business cannot be lost, the smaller tradesman 
would accept such a provision. 

It may be urged that any tradesman foolish enough 
to sign such a contract should be left to-his own devices 
and should not be helped. This is the attitude of the 
New York legislators. Under the New York statute, 
an agreement to submit a dispute to a partial and prej 
udiced arbitrator is valid so long as his interest is 
known to both parties.° But it may equally well be 
urged and perhaps with better grace that the designs 
of the big concerns should not be assisted by statute, 
and the Massachusetts act so provides. By Section 16 
of the Massachusetts act, if the arbitrator selected is 
an agent or employee of either party, the statute does 
not apply to the agreement. Both parties are left to 
their own devices and to their rights at common law 

It should be observed that the Massachusetts sta 
tute does not prohibit an agreement to submit a dispute 
to a partial arbitrator. It was provided simply that 
in such a case the statute shall not «apply, because not 
every such agreement is economically wrong. Minor 
matters often can best be settled in this way. The 
architect or engineer of one party is the usual and 
proper arbiter of various details under a building con 
tract, and agreements to arbitrate incidental disputes on 
minor matters are valid at common law without the 
need of a statute in Massachusetts.*® It should further 
be observed that in Massachusetts if there are three 
arbitrators appointed, one on each side may be inter 
ested. The common practice of each party selecting a 
representative and the two choosing a third arbitrator 
is permitted. But the Massachusetts statute does not 
sanction arbitration by a partial and prejudiced tri 
bunal. The New York act does. This is the first 
fundamental difference between the two statutes. And 
on this issue all the other recent arbitration statutes 
have followed the lead of New York. In those juris 
dictions where the statute applies only to existing dis- 
putes no great harm is done. Once the parties have 
openly broken, there is little or no danger that they will 
agree upon any but a fair-minded arbitrator. But i: 
those states where the act governs future disputes as 
well, there is a substantial possibility that the act may 
be abused. 


B—The Enforcement of the Agreement to 
Arbitrate 


The next and perhaps the most important problen 
of the legislator is speed: How to guarantee that a 
dispute will be settled promptly. It must be admitted 
here that this problem is unanswerable. The legislator 
cannot guarantee immediate obedience to the arbitra 
tor’s award. The statute can only provide that the 
Courts will enforce the award upon the application of 


9. Matter of A. E. Five Ins. Co. v. N. J. In 240 N. Y. 398 
at p. 405. 
10. Norcross v man, 187 Mass. 25 
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the successful party, and the Courts cannot be com- 
pelled to enter judgment upon the award automatically. 
Che defendant must be given an opportunity to present 
his grievances to the Court. His right to object to the 
award can be limited, but a poor loser or an able 
lawyer will always be able to postpone obedience no 
matter what the statute provides Che statute can 
guarantee obedience but it cannot insure speed. That 
must in the last analysis depend upon the pressure of 
public opinion in the trade. 

But prompt obedience to the award is only one- 


s problem. It is necessary first 

; to submit their dispute to the arbi- 
heir agreement to arbitrate. This 
is the real difficulty at the legislator must face. In 
every case there will always be one of the parties to the 
dispute in favor of delay. The pressure of trade opin- 
ion is not so insistent before the hearing, right or 
wrong has not yet been determined. The statute must 
provide that the agreement is irrevocable. It must fur- 
ther provide that the agreement to arbitrate constitutes 
a bar or a stay to an action at law. Neither party can 
withdraw from his agreement nor drag the dispute into 
Court. But this is not enough; such provisions at best 
ire negative. There must in addition be some affirma- 
tive machinery to compel the reluctant party to attend 
in immediate hearing. It is not a simple problem. 
Specific performance in a strict sense is impossible. 
\ reluctant part not be compelled to attend hear- 
ings, produce witnesses, and submit arguments. But 
the arbitrator can be authorized and directed to pro- 
ceed with the hearings ex parte. If the plaintiff or the 
party aggrieved can proceed alone before the arbitrator 
his opponent will be presen Che problem of insuring 
a prompt hearing can, therefore, be reduced to the 


half of the legislat 
to compel the parti 
trator, to carry out 


question of how and when to direct the arbitrator to 
proceed ex parte 

The New \ statute provides that the Courts 
nay issue such an order, directing that arbitration shall 
proceed. Upon the application of the party aggrieved 
by the delay, the Court directs “the parties to proceed 
to arbitration in dance with the terms of the con- 
tract”. This is nothing more than an order directing 


in ex parte hearing if necessary, but it is entirely ade- 
quate. The real objection to the New York machinery 
s that the reluctant party is given too many opportuni- 
ties to delay: he may force his opponent to apply to 
the Court for an order to proceed, before the Court he 
may raise the issue of whether he had ever agreed to 
irbitrate or of whether he was in default, he may claim 
1 jury trial, and he may appeal. And if the reluctant 
party is a non-resident, it is hard to understand how 


may ever be mpelled to arbitrate. Notice of the 


ipplication to the urt for an order to proceed must 
served upot personally. “Service thereof shall 
made in the manner provided by law for personal 
ervice of a summons.” If the defendant is a non- 
resident and remains outside the state, he may post- 
yne the evil indefinitely The objection of the 
New York machinery is not so much to the form of the 
lecree as to the difficulty in obtaining it. The New 
York statute does not guarantee a speedy hearing. 
[The Massachusetts statute provides for ex parte 
hearings automatically In New York the injured 


party must apply to the Courts for judicial sanction to 
proceed in the absence of his opponent; in Massachu- 
setts the injured party is given legislative sanction. 
‘nder the Massachusetts law the party aggrieved noti- 
fies his opponent that he claims arbitration under his 
ontract, stating the time and place appointed for the 











hearing. If his opponent fails to appear, the arbitration 
proceeds ex parte without him. The time limit is stipu- 
lated in the original contract by the parties themselves. 
The only limitation is that the stipulated notice must 
be reasonable, the opponent must be given time to pre- 
pare his case and attend. In case the parties fail to fix 
their own time limit in their original agreement, an 
arbitrary notice of six months is set by the statute, 
chosen because it would in all cases be reasonable, even 
in the event of an international contract. Presumably, 
the parties would fix upon a much shorter limit them- 
selves. 

This machinery set up by the Massachusetts sta- 
tute reaches precisely the same result as under the New 
York act without the necessity of any application to 
the Courts. It does guarantee a speedy hearing. But 
of course the Massachusetts provision is open to the 
objection that a party who has properly and innocently 
refused to arbitrate cannot obtain an immediate court 
decision upon his rights. In Massachusetts an innocent 
party must wait until the arbitrator has returned his 
award and the award is presented to the Court for 
judgment. In New York an application to the Court 
and the right to a jury trial is a preliminary to arbi- 
tration, a condition precedent. In Massachusetts the 
right to test out the validity of the original agreement 
in the Courts and to claim a jury trial is equally fixed," 
but operates as a condition subsequent. This may be a 
hardship upon innocent parties in Massachusetts. How- 
ever, the provisions in the Massachusetts statute are 
designed to ensure speed and to prevent dilatory ap- 
peals to the Court. In New York a party whose best 
hope lies in procrastination can force the other to apply 
to the Courts both before the arbitration hearings and 
after the award has been made. In Massachusetts such 
a reluctant party is given but one recourse to the 
Courts, when the award is presented for judgment. 

On this second issue again the New York machin- 
ery has been adopted in New Jersey, California, and 
Pennsylvania and by the United States. The other 
statutes dealing only with existing disputes contain no 
provision in point. Where the parties have agreed to 
submit an existing quarrel to arbitration there is no 
danger of procrastination and no such machinery is 
necessary. 


C—Recourse to the Courts upon Questions of Law 


Shall the award be subject to review by the Courts 
on questions of law? Of the three problems of arbi- 
tration this is the most serious. Lawyers and judges 
have discouraged arbitration in the past on the assump- 
tion that the law will inevitably be misapplied and in- 
justice result. Arbitrators selected for their famili- 
arity with the trade, not for their knowledge of the law, 
cannot be expected to decide legal issues correctly. Only 
by granting either party full access to the Courts can 
the legislator ensure that the correct principles of law 
will be applied to the facts. But recourse to the Courts 
involves delay and speed is the outstanding advantage 
of arbitration. Only by rendering the arbitrator’s award 
final on law as well as on fact can speed be guaranteed. 

It may be argued that if the parties are to be al- 
lowed to select their own tribunal, they should equally 
be permitted to determine their own methods of pro- 
cedure and their own rules. But some limitation is 
essential. The legislator must reach some compromise 
between speed and precise justice. The parties how- 
ever willing cannot be permitted to waive all legal 
rights. Or rather the parties cannot be allowed to use 


11. Boyden v. Lamb, 152 Mass. 416. 
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the Court machinery to enforce an award unless some 
form of due process has been followed. For instance 
the parties might agree to decide their troubles by toss- 
ing a coin, but they could not expect statutory or legal 
sanction for such an award. ‘Theoretically the legis- 
lator must protect the rash and the ignorant. Practic- 
ally the Courts and the lawyers must be reconciled. 
Without their irbitration cannot 
Every arbitration statute must provide for some form 
of recourse to the Courts. 

Roughly speaking ther¢ four 
upon which the losing party might base an appeal to 
the Courts. The first division might be termed pro- 
cedural: errors in pleading or in the admission of evi- 
dence. And there can be no doubt that an appeal 
should not be permitted for mere errors in form. Ar- 
bitration must and should conducted informally 
On such questions the arbitrator’s decision is final 
under every arbitration statute so long as substantial 
justice is reached. The second division may be classi- 
fied as errors in jurisdiction: did the parties ever 
agree to arbitrate in the first place or did the arbitrator 
exceed his powers in the second. On this point it is 
equally clear that every statute must permit an appeal 
to the Courts. The third class of errors may be de- 
fined as cases of misbehavior by the arbitrator: mis- 
conducting the hearing, fraud, or corruption. For such 
an error again the losing party must be given recourse 
to the Courts, Upon these three divisions of errors all 
arbitration statutes are necessarily in accord. It is only 
the fourth and final classification of errors upon which 
the modern statutes have divided: errors in substantive 
law, errors in applying the law to the facts. Shall such 
errors be subject to review by the Courts? This 
the most serious problem of arbitration. The ultimate 
in speed means that the award shall be final he ulti- 
mate in law means an appeal in every case 

The New York statute provides no appeal for 
such errors in law. The arbitrator’s award is final on 
law as well as on fact.** The Federal, the New Jersey, 
and the California statutes follow suit. But the other 
states have decided that this is too great a concession 
to speed, too large a sacrifice of justice. Take for in- 
stance the most common form of arbitration: a con- 
tract to supply goods with an arbitration clause. The 
goods delivered are poor, the purchaser demands arbi- 
tration and the arbitrator decides. Certai ly the 
arbitrator’s decision upon the quality of the goods is 
final, but the seller may appeal to the Courts on the 
ground that he never agreed to arbitrate. Why should 
he not equally be permitted to appeal on the ground 
that he never warranted the quality. The one issue is 
just as vital as the other to his liability under the award. 
And yet in New York the loser is given recourse to the 
Courts upon the existence of the agreement but not 
upon the existence of the warranty 

Massachusetts has not gone to the other extreme 
To permit an appeal in every case would be wholly in 
consistent with the purpose of arbitration. But Massa- 
chusetts has provided the machinery for recourse to the 
Courts upon questions of law in certain cases. By 
section 2 
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are kinds of errors 
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20 of the Massachusetts act both parties may 
agree that the arbitrator shall refer any question of law 
to the Court. This goes little further than the general 
principles of common law and probably would be fol 
lowed in New York. But by the same section an addi 
tional right is granted upon the application of either 
party before the award becomes final, the Court in its 
discretion may instruct the arbitrator upon any ques- 
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tion of substantive law. It m: 
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be objected 


limited right of recourse is inadequate, that the 
trator may disobey the instructions and yet by 


to give reasons in his award give 
But this provision would seem 


between speed and absolute justice. 


to questions of substantive law. 
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award if it is against the law : 
been a jury verdict, the Court mi 
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But it is rather difficult to under 
appeal as by another section the 
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Some proposals tor its 
e ap] ed by the Legal 
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versity Press. 1927. 
vea Fund in 1920 
e en ragement of legal 
( ( mmiuttee Was ap- 


another Committee 
lering the law of evidence 


con ee would suggest 
ittee was constituted as 


1 M. Morgan, Chairman, 


ifee, Jr., Professor Ralph 
lward W. Hinton, Judge 
Justice William A. John- 
R. Sunderland and Dean 


the investiga- 


results ol 


m the subject matter 

y states that it had de- 
m a new method of ap 
g upon opinion and a 
s were employed by the 
ual material with regard 
he law and rules of evi- 
tes and, inasmuch as many 
ter all matters of opinion, 
se who had had actual 
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he 


» law of evidence 
ns.” While recogniz- 
is of the rules 
its study to 

Five prin- 

a uniform 
eacl They involved the 
evidence: 


ation 


only to matters 


Judge of his 
he weight of evidence. 

larations of de 
f interested sur- 
leclarations of deceased 


nsactions to harmon- 
es with copies 
bench and bar 
tained from the 
comment of the Commit- 
proposed reforms, it is 
om the bar. If they come 


5 


come because an informed laity, 
led by and supporting the dissatisfied minority of 
the profession, make it amply clear that the bench 
must deserve and receive the confidence of the bar 
and that the traditional conservatism of lawyers 
must yield to the need for a more efficient admin- 
istration of justice.” 

This little book should be read widely, as it is 
an excellent piece of work. The reforms proposed, 
are well chosen and are greatly needed. 

University of Illinois. \cpert J. Harno. 


at all, they will 


The Work of Corporate Trust Departments, by 
R. C. Page and Payson G. Gates. New York: 
Prentice-Hall, Inc. 1926. Pp. xi, 466. $5.,00.—Mr. 


Page and Mr. Gates are not lawyers. They are 
experts in the practice of trust companies handling 
corporate trusts. ‘They have prepared with skill 
and care an account of the work of corporate trus- 
tees and have illustrated their text with approved 
forms. These will be of great value to the prac- 
titioner, giving him, if he uses the book, a clearer 
insight into the machinery of a trust company and 
a better understanding of the reasons for its rules. 

The nearest approach to legal authorities in 
the book are quotations here and there from the 
late Francis Lynde Stetson and Roberts Walker 
of the New York Bar, two of the most learned 
lawyers of our generation in their fields of special 
endeavor. 

The book will naturally be used most by trust 
officers, but the lawyer who from time to time is 
employed to draw or scrutinize a mortgage, assist 
in a reorganization or merger, draft a sinking fund 
clause, or advise on defaults and remedies, will find 
the work a handy tool and be grateful to its authors. 

Chicago, Mitcuect D. FoLvanssee. 


Essentials of School Law, by Harry Raymond 
Trusler. Milwaukee: The Bruce Publishing Com- 
pany. 1927. Pp. xiv, 478——The law of the school 
should be understood by teachers and school ofh- 
cials. This book is designed primarily for their 
benefit. The author has submitted, however, a 
volume so complete that it amounts to a treatise 
upon the subject. It will serve as a book of in 
struction in normal schools and teachers’ colleges, 
as he has indicated. But it will be welcomed most 
by the practicing lawyer. This will not under-rate 
its value in the school-room and office 

The teacher and school official will not find 4 
solution for every problem. It is not a hand-book 
upon the school law of any particular state; that 
is to say, the questions that so continually vex 
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and annoy the teacher and the school official are 
not emphasized here. They could not be in a work 
of this kind and the author did not so intend. 

No duties cause more inconvenience, more 
vexatious delays and frequently pecuniary losses 
to the people of a district, than the conduct of elec- 
tions, the levy and collection of taxes and the is- 
suance of bonds for school purposes. There must 
be a strict compliance with the requirements of the 
statute. This is not done and the children suffer, 
for a failure in this regard cannot be 
the general assembly, although the session laws 
are filled with such attempts. 

Then there are the districts that exist by vir- 
tue of special acts, the stunted and misshapen 
products of legislative inexperience from which 
there is no retreat. The special charter districts 
cause more trouble than all other common school 
districts combined. But the fault is in the system. 

There is no more serious issue than the ques- 
tion of reading the Bible during the general exer- 
cises in the public schools. The decisions of the 
courts of last resort not in harmony. This 
subject is treated fully, and the text will repay the 
most careful study. The rule is well settled in 
Illinois. The author has included an excerpt from 
the opinion in the celebrated case of People v. 
Board of Education, 245 Ill. 334 (1910) that fills 
nearly five pages (124-128). 

We live in an age of shifting. The work in 
review was copyrighted early in 1927. Since that 
time the fifty-fifth general assembly of Illinois has 
come and gone and we now have a longer tenure 
in the service of teachers, the instruction of adults, 
free transportation for children within the district 
and to other public schools, the school dentist, the 
school nurse, and an_ endless assortment of special 
acts relating to revenues, bonds and elections for 
which no textbook is a relief 


legalized by 


are 


J. C. THomMPson. 


Office of the State Superintendent of Public 
Instruction, Springfield, Illinois. 

The Judges in Ireland (1221-1921), by F. EI- 
rington Ball. Two vols. New York: E. P. Dutton 
and Company. 1927. Pp. xxii, 365, v, 408—A 
little-known phase of the troubled history of Ireland 
is presented in these two volumes written by the 
son of a former Chancellor of Ireland. During 
the period of seven centuries which he has covered, 
the Tales were all appointees of the English Gov- 
ernment and the author has been exceedingly thor- 
ough in his researches, with a view to showing the 
religious, political and racial character of the per- 
sons appointed, as well as in endeavoring to esti- 
mate the regard in which they were held and the 
manner in which they performed their duties. 

In additidn, there are short biographical 
sketches of all the judges, and it is interesting to 
note that with but few exceptions they were all 
English by birth or descent. However, in the 
nineteenth and twentieth centuries, the majority, 
though of English descent, were born in Ireland. 

A very commendable feature is that the author 


has treated his subject from the unprejudiced 


standpoint of a true historian, favoring neither 
Whig nor Tory, Catholic nor Protestant, English 
nor Irish. 

Toronto. ey 


D’Arcy LEONARD 
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Das Recht der Minderheiten: Materialien zur 
einfihrung in das verstandnis des modernen minot 
itaten-problems, suzammengestellt und mit An- 
merkungen versehen von Dr. jur. Herbert Kraus, 
Professor der (Stilke’s 
Nr. 57. Die Gesetze des Deutschen Reichs uns 
Deutschen Lander mit erlauter- 
ungen.) Berlin: Verlag 1927. 
Pp. 12, 365.—In this volume, which is not 
book, but its sub-title) a 
collection of 

to a better understanding of the modern pr 
of minorities, Herbert 
piled a mass of treaties and other sources which 


Rechte Rechtsbibliothek 
1 det 
systematischen 
von Georg Stilke. 
text- 
rather (as indicated in 


material to serve as an introduction 


»blem 


Professor Kraus has com 


would, of necessity, be very difficult of access. The 
text (with annotations) of a great number ol 
treaties, laws, conventions and declarations has 


been supplemented by elaborate tables and 
with the result that this book cannot but become a 
valuable aid not only to international lawyers but 
also to editors and all l : 
political conditions throughout the 
problem of minorities, namely, that of securing to 


indices, 


students ol 


statesmen, 
world The 


the various populations within a sovereignty, irre- 
spective of race, language or religion, an effective 
guarantee that they will be governed in conformity 
with the principles of liberty and justice, is one 


which has grown more and more important since 


the upheaval caused by the world war. The impor- 
tance of this problem and the consequent usefulness 
of this book, especially on the eve of the Third 


Cengress of National Minorities inced for 
Geneva in the latter part of August, can be 
oughly appreciated by considering the fact that this 
Congress will be composed of delegates represent- 
ing about forty European minorities aggregating 
It is gratifying to have 


annotl 


; 
tnor 


nearly fifty million people. 


available a compilation such as this which so fat 
seems to be unique and which presents the vast 
material and numerous sources in a form so handy 


and comprehensive. 


Chicago. MicuHae S. Loe 


Commissioner in the United States 
by Edwin White Patterson. Harvard Studies in 
Administrative Law, Il. Cambridge: Harvard Uni 
versity Press. 1927. Pp. xviii, 589.—This first vol 
ume in a new series of Harvard Studies in Admin 
istrative Law includes not only the formal law, 
as laid down in statutes and judicial de but 
also an examination of the practice and 
of the state insurance departments and tl 
of external based on 
sioners’ rulings, an extensive 
sonal inquiries in several states, an 
In a introduction, Profess« 
furter discusses the significance of the recent de- 
velopment of administrative law. 
Chapter 1 gives a general survey of 
important conclusions. The chapters 
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discuss, in more detail, organization and personnel 


The Insuranc: 


ISioNns, 


procedure 


e methods 
control, a study of commis 


questi mnaire 





1 other data 


gveneral wr Frank 


the more 
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the scope of control, inquisitional and _ visitorial 
powers, administrative methods and machinery, 
and control of administrative action A series of 


appendices presents a brief history adminis 
trative control of the insurance business, an outline 
of the scope and methods of the study, a list of 
statutory and other ble of and 


citations, a table cases, 























a bibliography of references, followed by a topical 
index. 

American insura! 
by a lack of proporti 
l-creating rather than abuse-cor- 
recting; but, as as they go, in substance the 
statutes conform to accepted actuarial standards. 
Hostility towards foreign corporations is marked, 
many enactments display a profound ignorance of 
the existence of administrative law, and artistic 
lraftsmanship is a rarity. 

The principal defects of administrative organi- 
zation and personnel are short terms, small salaries, 
political appointments, frequent changes, and in- 
adequate staff. “The subordinates of the insurance 
departments appear to be relatively better than the 
heads.” In regard to scope of control the insur- 
ance departments attempt too much rather than 
too little. The administrative procedure is the 
most vulnerable spot, but this criticism is some- 
what less true of the law in action than of the law 
in the books. Provisions as to the making of 
“regulations” by the commissioner are everywhere 
inadequate or wholly absent. 

Provisions for judicial control of the insurance 
commissioner’s divisions are scanty and vague; and 
judicial control “is rather a brooding omnipresence 
than a ubiquitou Judicial recognition 
of the commissioner’s discretionary power makes 
all the more harmful the absence of other effective 
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agencies of control. In only six states is any ad- 
ministrative review of the commissioner’s action 
provided. The chief criticism of legislative control 
is its misplacement of emphasis. “Too often the 
salaries of employees and other office details are 
meticulously prescribed, while the social and eco- 
nomic policies which the legislature ought to 
articulate are uttered in words ‘of sound and fury, 
signifying nothing.’ ” 

The study has been carefully done; and the 
comments and criticisms are expressed in a tone 
of moderation which carries conviction. Some of 
the difficulties involved in a comprehensive exam- 
ination of legislation and its operation in 48 dif- 
ferent states are considered. It may be noted, how- 
ever, that in the list of statutory citations, for work 
done mainly in 1921, over half are to editions pub- 
lished before 1918, and 18 to editions earlier than 
1916. Several references are made to the impor- 
tant work of Elizur Wright in Massachusetts; but 
no definite statement appears as to what this was. 

In the historical appendix there is a short ac- 
count of British legislation, and there are a few 
references to provisions of French and German 
law. Mention may be made of a recent work on 
The Origin and Early History of Insurance, by C .J. 
Trenery (1926), and to a report made this year to 
the British Board of Trade by a departmental com- 
mittee on the Assurance Companies Act, with draft 
of a bill for a revision of this statute. 


University of Illinois. Jonn A. Farruie. 





Leading Articles in Current Law Reviews 





ALIFORNIA Law Review, September (Berke- 
ley, Cal.)—Practice and Procedure before the 
Railroad Commission of California, by Carl I. 


Wheat; Deception-Tests and the Law of Evidence, 
by C. T. McCormick 

Journal of Criminal Law and Criminology, 
August (Chicag Legal Insanity in Criminal 
Cases: Past, Present and Future by A. Moresby 


derer’s Touch, by William Ren- 
Enforcement and Burglary In- 


White; At the Mur 
wick Riddell; |] 


surance, by Ezra B. Crooks; An Utilitarian Test for 
Criminal Responsibility, by Anderson Woods; 
Some Princip! of Correctional Treatment, by 
Edgar A. Doll; Adaptation of Treatment to Cause 
in Male Juvenile Delinquency, by G. M. Willson; 


Prison Labor, Henry Theodore Jackson. 


American Law Review, July-August (St. 
Louis, Mo.)—The Consequences of the Myers De- 
cision, by George B. Galloway; The Frontiers of 
the Law, by Carrington T. Marshall; Workmen’s 
Compensation and the Conflict of Laws, by Ralph 
H. Dwan. 


West Virginia Law Quarterly, June (Morgan- 
town, W. Va Methods of Making Gifts of Land 
for Charitable or Public Uses, by J. W. Simonton ; 
Constitutionality of Municipal Zoning and Segrega- 
tion Ordinances, by George D. Hott; The Legal 
Aspects of the Nonresident Tuition Fee, by Carlton 
E. Spencer 


Virginia Law Register, September (Charlottes- 
ville, Va.)—Attacks on Popular Government, by R. 
Gray Williams; The Proposed Virginia Bar Act, by 
Christopher B. Garnett ; Credit Nature of Collection 
Items, by Hardin Harris. 


Massachusetts Law Quarterly, May (Boston, 
Mass.)—The Independence of the Executive Prac- 
tice of Clemency: The Practice of the English 
Home Orthce, by Richard W. Hale; The New 
York Practice, by Charles C. Burlingham. 


The Canadian Bar Review, September (To- 
ronto)—The State Trials and Contempt of Court, 
by Mr. Justice Riddell; The First State Trial in 
Lower Canada, by R. deSalaberry ; Some Thoughts 
of the Usefulness of Trial by Jury, by D. W. Clap- 
perton; Specific and General Legacies, by Miss G. 


V. Taylor. 


Law Notes, September (Northport, N. Y.)— 
Life Imprisonment for Habitual Offenders, by W. 
A. Shumaker; Competency of Husband or Wife as 
Witness in Criminal Case in Federal Court, by 
Minor Bronaugh; Innkeepers and Parked Cars. 


The Lawyer & Banker, September-October 
(New Orleans, La.)—Rights of Religion and the 
Bible in Public and Private Schools, by Raymond 
M. Hudson; The Law of Radio Communication, by 
Stephen Davis; May Presumed Death from Un- 
explained Absence within the Expectancy Period 
be made an Excepted Risk, by George R. Allen. 
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THE TECHNIQUE OF MIS 
QUOTATION 

Two recent incidents call attention to 
misquotation and misinterpretation of pub- 
lic speakers as a fairly well established 
modern institution and suggest that per- 
haps this institution has not heretofore 
been given the study which it deserves. 
Reference is made to the misquotation 
in certain Canadian newspapers of the re- 
marks of Lord Chief Justice Hewart on 
the press itself, delivered before the Cana- 
dian Bar Association at Toronto, and of 
which Lord Hewart said: “I was horribly 
misquoted. All the qualifying phrases in 
my address were omitted when it appeared 
in print.” Also to the reports in some Amer- 
ican newspapers that Mr. Justice Thomp- 
son, of the Illinois Supreme Court, had 
advocated disobedience to and defiance of 
distasteful laws as a remedy, in a Constitu- 
tion-Day address delivered in Davenport. 

If we dismiss these and similar incidents 
as mere illustrations of journalistic careless- 
ness, we are contenting ourselves with a 
wholly inadequate explanation. Nor is the 
explanation that such incidents are often the 
result of a deliberate desire on the part of 
the press to misrepresent a speaker worthy 
of attention, because deliberate misrepre- 
sentation is, in our opinion, extremely rare. 
A better explanation is at hand and one that 
shows that most of the misquotation—using 
the term broadly to include reportorial or 
editorial misinterpretation—though a mighty 
maze, is “yet not without a plan.” It results 





not from journalistic carelessness or jour 
nalistic dishonesty, but from journalistic tech 
nique, and from the operation of the familiar 
psychological principle that much of what 
you see or hear in the outside world is con 
ditioned by what you have in your own mind. 

Newspaper technique, as observed in its 
reportorial application, demands something 
clear-cut and straight-away, something that 
will catch the attention, and qualifications and 
modifications, particularly in the leading 
statements, are abhorrent to it. Newspaper 
technique also demands that what a speaker 
says on a subject of known public interest, no 
matter how unimportant a part of the address 
it be, shall be given the preference in point of 
emphasis to what he says on subjects in 
which the public is not so interested. News 
paper reporters and correspondents have in 
mind certain ideas of what the public is inte! 
ested in—what will make a good story, 
word—and anything resembling one of thes 
standard public interests is fairly sure to be 
forced unconsciously into that familiar mol 
lhese facts furnish a very good rationale o1 
misquotation in the news columns, even when 
the reporter is furnished with a manuscript in 
advance and does not have to undertake to get 
a clear idea of what the speaker is saying just 
from hearing his speech. 

Having gotten a fair idea of how these 
misquotations come about, it is perhaps 
worth while to attempt a classification of 
the more familiar forms. The first is that 
suggested by Lord Chief Justice Hewart 
carrying a bald, naked and rather sensa 
tional statement, without any of the modi 
fications or qualifications that interfere with 
its sensationalism and help to give an ac 
curate idea of what the speaker really had 
in mind. This is perhaps the most familiar 
form, and appears quite frequently in ordi 
nary life as well as in the press. Always the 
striking saying flies on eagle’s wings, while 
the qualifications arrive, if at all, by slow 
freight. 

The second form is well illustrated in 
the case of Mr. Justice Thompson’s Daven 
port address on Constitution Day—a wrong 
interpretation of something that the speaker 
said. This results, as a rule, from the fact 
above mentioned—that the reporter has gen 
erally a number of definite ideas of what sub 
jects and what attitude towards those sub 
jects make good stories. The Eighteenth 
Amendment and particularly attacks thereon 
are of course in the list. So when the speaker 
says something that bears on that subject and 







































that seems to the reporter to suggest the needed 

attitude, or perhaps something even more sen- 
sational, he is quite likely to see in it what he 
needs for his own purposes. Editorial mis- 
interpretation follows similar lines—preoccu- 
pation with a newspaper’s policy and the 
search for matter for its support. 

The third form of misquotation—and 
we are still using misquotation in the general 
sense Of muisrepresentation to a greater or 
less extent of the meaning of the speaker— 
comes from seizing some incidental part of 
a man’s address which happens to have a 
topical interest, to the disregard of the main 
theme, and basing the whole report on that. 
‘he speaker is thus made to appear to have 
made an address on one subject, when as a 
matter of fact that was merely incidental or 
expository, and the message he was trying 

) convey was quite another thing. Courts 
re not infrequently informed by newspaper 
reports that they have been devoting their 
ittention to an occasional striking incident 
‘t the trial, instead of trying the cause itself. 
Reports of judicial opinions, even when there 
is plenty of time to make them, not infre- 
quently play up some part that is really sub- 
rdinate, to the exclusion of the main point. 
\ speaker may think he is making an address 
n the “Origins of the Common Law” or 
something of that sort, but if he makes a 
asual reference to the length of women’s 
skirts, he is quite likely to find it reported 
n extenso, to the exclusion of what he re 
yards as weightier matters. 

There is a fourth form of misquotation 
f which the speakers have certainly no rea- 
son to complain, but against which the pub- 

really ought to protest. That is the kindly 
but pernicious habit of taking the often dis- 
inted, inadequate and stupid remarks made 
public meetings and “pointing them up” 

) that the report reads as though the speak- 
rs had really said something. If public 
peakers who really say something are often 
illed on to suffer misquotation, a number 
f persons who never have anything to say 
ften given the benefit of this 
rm of misquotation, with the result that 
their personal and political reputation is un- 
luly enhanced. The reading public is, after 
ll. the main audience, and it should be given 


re quite as 


better chance to judge of what this type 
eally Says al 1. in consequence, of what it 
eally is 


It may be justly observed at this point 
hat, although the situation may have been 
tairly well set forth in the foregoing analy- 
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sis, still such a situation ought not to exist. 
This is doubtless true, but we are not deal 
ing with ideal conditions. It apparently 
does exist at present and there are indica- 
tions that there will not be any revolutionary 
change in this regard in the near future. 
From which circumstance spring a number 
of practical suggestions for public speakers. 
The first is that they “look alive” and pre 
pare and deliver their addresses with a full 
consciousness that they are likely to be re- 
ported, and to be reported in accordance with 
the technique set forth above. The second is 
that if they have any essential modifications 
of their main proposition, they join them so 
closely to it at the outset that the average 
hearer can’t possibly miss them. The third 
is that if they say anything even incidentally 
bearing on a subject of great public interest, 
like prohibition, they say it with a full knowl- 
edge that that is likely to be regarded as the 
main part of their speech and take measures 
accordingly. The fourth is that unity of 
theme, thought and treatment are a great 
safeguard against much misunderstanding. 
The fifth is, that a copy of the address 
to the press in advance, where the speaker 
and the subject and the occasion are impor- 
tant enough to insure publicity, is always ad- 
visable, though no positive guarantee against 
casualties. 
AN AFTERMATH OF THE GENERAL 
STRIKE 
The new British Trade Disputes and 
Trade Union Act which is printed in full in 
this issue gives the parliamentary answer to 
some . ‘he vital questions raised during the 
general crike in England a short time ago. 
The Act is both “to declare and amend 
the law relating to trade disputes and trade 
unions” etc. In the first part it goes to the 
root of the main problem and leaves no doubt 
whatever as to the status of general strikes 
undertaken in future, whatever may have 
been the situation as to such movements in 
the past. It declares that any strike is illegal 
which “has any other object than or in addi 
tion to the furtherance of a trade dispute 
within the trade or industry within which 
the strikers are engaged; and is a strike de 
signed or calculated to coerce the govern 
ment either directly or by inflicting hardship 
upon the community.” Lockouts are de 
clared to be illegal under similar circum 
stances. 



































































THE TAX LIEN OF THE UNITED STATES 


Nature and Scope of Lien—Two Ways in Which Government May Proceed to Enforce Same 
—Both Remedies Contemplate Property Not Only in Hands of Delinquent Taxpayers 


3ut also of Transferees 


and It Is in This Connection That Principal Prob- 


lems Arise—Property to Which Lien Relates Back—Act of March 
4, 1913 for Recording of Lien 


By O. JoHN ROGGE 
Member of the Chicago Bar 


HE present general tax lien of the United States 

dates back to an act of July 13, 1866.4 Section 9 

among other things enacts that, unless otherwise 
provided, the collector shall within ten days after re- 
ceiving the assessment list (or list of taxes as it was 
then called) give notice to the person or persons liable, 
stating the amount due, and make demand for pay- 
ment.2 If, after such demand, the party or parties 
liable neglect or refuse to pay, the amount of the tax 
shall be a lien in favor of the United States from the 
time it was due until it is paid.* This lien is very 
sweeping and attaches to all property and rights to 
property of the delinquent taxpayer.‘ 

Collection by Distraint 


If the delinquent taxpayer continues to neglect or 
refuses to pay for a period of ten days, then the Col- 
lector or his deputy by warrant from him is authorized 
to collect the taxes by distraint and sale and may, with 
certain exemptions, levy upon (1) all property and 
rights to property of the delinquent taxpayer; or (2) 
on all property and rights to property on which the lien 
exists. The first part strikes the property held by the 
taxdebtor; the second part is aimed at property sub- 
ject to the lien in the hands of transferees. The phrase 
“all property” would seem to be broad enough to in- 
clude real estate. Whatever doubt there may be on 
this score is removed by a later provision of section 9 
to the effect that when insufficient personal property 
can be found to satisfy the taxes imposed, real estate 
may be seized and sold.* By the very wording of the 
section, however, the personalty must first be proceeded 
against and found insufficient.’ Thus a very effective 
statutory tax lien is created. 

The method provided for the enforcement of the 
lien is distraint and sale, not only of the property of 
the delinquent taxpayer, but also of property in the 
hands of transferees which is subject to the lien. This 
proceeding by distraint is not a judicial proceeding.’ It 
is a summary executive or administrative proceeding,® 

1. 14 Stat. at L. 98 
8. 14 Stat. at L. 98, 106—Section 9 ¢ tmending Section 28 of an 


act of June 30, 1864 It later becomes ction 3184 of the Revised 
Statutes and is now Section 104, title 26 of the New Code (U. S. C.) 


8. 14 Stat. at L. 98, 107—Later section 3186 of the Revised Stat 
utes and now Section 115, title 26, U. S. C. 

4. Idem 

6. 14 Stat. at L. 98, 107, 108 This material becomes sections 


3187 and 3188 of a Revised Statutes and Sections 118 and 
117, title 26, U. S. 

6. 14 Stat. at <. 98, 108—section 9 
act of June 30, 1864—later sec tion 3196 
now section 125, title 26, U. S 

7. A case so holding is Brown v. Goodwin 

8. Ross v. Holtaman, 20 Fed. Cas. No 
lins, 16 Fed. Cas. 


is now 


amending section 30 of an 
of the Revised Statutes, and 


75 N. Y. 409. 
12,075; Mason v. Rol 


No. 9,25 
9. Palmer v. Me Moho nm, 183 U. S. 660, 669; Mason Rollins 
supra, note 8. See also Seaman v. Bowers, 297 Fed. 871, 374. 
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very like a writ of execution.”® Likewise, as in case of 

a sale on execution, a distraint sale passes only the in 

terest of the tax debtor in the property.** In Sheridan 
Allen’? the court holds: 

“The proceedings of a collector for the collection of a tax 
such as were taken in this case, are distinguisha le from a 
forfeiture and condemnation of property seized for violation 
of the customs or internal revenue laws. In a case of 
ter character the proceeding is in rem. The offense 
been committed is attached to the property itself. In 
the property is proceeded against as the offender. When a for 


the lat 
which has 
a sense 


feiture of personal property arising from illegal act or omis 
sion has been made effective by condemnation and sale, all 
title passes to the purchaser, and in some itistances without 
reference to any personal delinquency of the owner. The 


owner may or may not be innocent; the property, may or may 
not belong to him who is guilty. But not so in a case like 
that before us. There was no proceeding for forfeiture and 
condemnation for any delinquency of C. J. Knott. He simply 
failed to pay a tax assessed against him and a writ in the na- 
ture of an execution was issued for its collection. In suc! 
cases the acts of Congress limit the lien of the government t 
the property belonging to the tax debtor, and.it is only 
property that the collector is authorized to levy upon and sell 
Moreover, it is expressly provided that the collector’s certifi 
cate of sale ‘shall transfer to the purchaser all right, title and 
interest of such delinquent in and to the property sold.’ Rev 
St. Secs. 3188, 3190, 3194, 3186, as amended by Act March 1, 
1897, c. 125, Sec. 1, 20 Stat. 327 (U. S. Comp. St am, 1 
2060). Naturally the purchaser gets no more than the collec 
tor is authorized to seize and sell, and we know of no rule 
statutory or judicial, that in such cases bars a third person 
who was not a party to or concluded by the proceedings and 
who claims to own the property from claim 
against the purchaser in any forum having cognizance of ordi- 
nary controversies between individuals.” 
The same result follows even if the United States be 
the purchaser.** As of what time, however, are we to 
take the tax debtor’s interest? This question arises in 
cases where there has been a transfer of the property, 
or of some interest therein, by the tax debtor, and will 
be considered presently when we take up the nature 
) | 
and scope of the statutory lien. 
Distraint is a very old writ. 


such 


asserting his 


In feudal times the 


lord used it to compel services or duties due him." 
10. Hutchins v. Chambers, 1 Burrows, 579, 588; Sheridan v. Allen 
158 Fed. 568, 570; Bridwell v. Morton, 46 Ark. 79; Virden v. Bower 
55 Miss. 1, 20. 
11. Section 9 amending sections 28 and 30 of an act of June 
1864, 14 Stat. at L. 98, 107, 109. This material later becomes sect 


$194 and 3189 of the Revised Statutes and is now sections 123 and 128 
title 26, U. S. C. Cases holding accordingly are Sheridan v 


Fed. 568; Mansfield v. Excelsior Refining Co., 185 U. S. 326, 339 
12. 153 Fed. 568 70 
_—: a 2 e Triplett, 28 Fed. Cas. No 539 


14, Holdsworth, History of English Law. Vol. 3, pp. 281-283 I 
Lord could only hold the property. Moreover it applied only to per 
sonal property. It is interesting to note that because of abuse by the 
lord and later landlord the special remedy of replevin was devised 
Though the lord could not sell, the King even at this early date per 


haps could. See Hutchins v. Chambers, supra, note 10 That was a 
case of a distress for failure to pay a poor assessment. One _counse 
argued that the distress provided for was not like the common law "a $ 
tress but like an execution because the property taker uld be sold 


586), “I suppose the King’s dis 


To this the other counsel replied (p 
tress might be sold at common law.” 


























Later the landlord used distraint or distress for rent.’® 
Later also, special acts of Parliament provided for dis- 
One for example was with ref- 
erence to the assessment under the poor laws.’* Hence, 
when the question of due process under the fifth 


tress in certain cases 


amendment arose in the case of Murray's Lessee v. 
Hoboken, etc. C 


process of law 


traint proceedings are held due 
ut case, in pursuance of an act 


of Congress, distraint was brought against a default- 
ing collector. Chief Justice Marshall in delivering the 


opinion of the court states that there had been no pe- 
riod since the estal ment of the English monarchy 
“when there had not been, by the law of the land, a 
summary method the recovery of debts due to the 
crown, and especially those due from receivers of the 
revenues.’””* It was matter of necessity, they thought. 
Governments could not afford to let their claims for 


taxpayer or an officer collecting 
ects of judicial controversy. Or 


taxes, either against 
taxes, to become sul 
to use the words of Chief Justice Marshall :’* 


“Tt may be added, that probably there are few govern- 
ments which do or permit their claims for public taxes 
either on the citizen officer employed for their collec 
tion or disbursement, to become subjects of judicial contro- 
versy, according to the course of the law of land. Impera- 
tive necessity has forced a distinction between such claims 
und all others, whi ometimes been carried out by sum 
mary methods of proceeding, and sometimes by systems of 
fines and penaltie t always in some way observed and 


vielded to.” 

Such delay in collection might, it was thought, on some 
occasion “be vital to the existence of a government.”” 
Under this reasoning, of course, the decision in the 
principal case was extended in later cases to uphold 
distraint where it was used to collect taxes due from 
the delinquent taxpayers themselves, both as to real 
and personal property.” 


Collection by Bill in Equity under R. S. Section 


3207 
Two years after the passage of this general scheme 
for the collection of taxes, a judicial remedy for their 


collection was given in the form of a bill in equity. 
Section 106 of an act of July 20, 1868—later becoming 
section 3207 of the Revised Statutes—provides that in 
any case where it is lawful and has become necessary 
to sell real estate to satisfy a tax imposed, the Com- 
missioner of Inter Revenue may, in his discretion, 
bring a bill in equity either in a circuit or district court 
uwainst (1) any estate subject to the tax lien; or 
(2) any real estate owned by the delinquent taxpayer, 
or in which he has any right, title, or interest.2? This 
proceeding applies only to real estate; but, as in case 
of distraint, any real estate subject to the lien, whether 
owned by the taxpayer at the time of the proceedings 
or in the hands of transferees, may be taken. Any and 
all persons having or claiming any interest or owner- 
ship of the real estate in question must be brought 
before the court as in other cases in equity.”*. Then the 
court will finally determine the merits of all claims 
ind liens. If the United States establishes that it has 
a lien on the property, the court will order the prop- 


15 Holdewort , *. supra. note 14 
16 See Hutchin hambers, Supra, note 
17. 18 How. 27 


18. Idem, 277 
19. Tdem, 282 


20. Springer / 102 U. S. 586. 594 

21 Springer v S.. supra, note 20 (real property); Scottish 
Union & Nat. In v. Bowland, 196 U. S. 611, 682 (personal prop 
erty). See also Palmer v. M-Mahon, 183 U. S. 660, 669 

22 15 Sta I 167 

23. Idem 
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erty sold and the proceeds divided according to the 
interests found to exist therein.** 

As originally enacted only the United States can 
institute this new proceedings. Section 3207 was 
amended, however, by the Revenre Act of 1924 so as 
to provide that anyone having a recorded lien or interest 
in real estate subject to the tax lien prior to the filing 
of notice of lien by the United States in those states 
having appropriate legislation to this effect, or anyone 
purchasing real estate at a distraint sale may in writing 
request the Commissioner to direct the filing of a bill 
under section 3207.%° If he fails to do so within six 
months after receiving this written request, such per- 
son, after notice to the commissioner, may petition the 
court asking leave to file such a bill himself. If the 
court, after a hearing, gives him leave, the suit then 
proceeds as before, service being had on the United 
States in the manner provided in sections 5 and 6 of 
the Tucker Act. 

This proceeding, from its very nature, is a pro- 
ceeding in rem. The purchaser receives a complete new 
title and not just somebody’s interest. The court finds 
the state of the title to the real estate in question, or- 
ders it sold if the United States has a lien on it, ard 
divides the proceeds accordingly. All prior interests 
are cut off and the title starts over again in the new 
purchaser. 

What effect does this new proceeding have upon 
the previous system? It is argued in a case arising 
under Section 3207 that the new remedy, as far as it 
it applicable, of course, has superseded the previous 
scheme.*® The Supreme Court, however, holds other- 
wise, and it seems correctly so. The remedy is intended 
to be cumulative. The court speaking through Harlan, 
J., says**: 

“We are of opinion that the Government correctly inter- 
prets the act of 1868. If Congress had intended to prescribe 
a formal suit in equity as the only mode by which the Gov- 
ernment could sell real estate upon which it had a lien for 
internal revenue taxes, and upon which private parties also 
had liens by mortgage or deed of trust, it would have done so 
in clear words, particularly as Congress knew at the time of 
the then existing remedy by distraint. The words used do not 
show that Congress intended a suit in equity as exclusive of 
all other methods in such cases. It seems to have taken care 
not to so prescribe. The two remedies could well coexist. The 
act of 1868 declared that the Commissioner of Internal Rev- 
enue may, ‘if he deems it expedient,’ proceed by bill in chanc- 
ery, without using any words implying a purpose to withdraw 
from the Government the right then existing to resort to dis- 
traint and sale. Congress, we assume, doubtless thought that 
cases might arise in which it would be desirable that all ques 
tions of title to property to be sold for taxes should be cleared 
up before a sale took place. Hence the provision which au 
thorized, but did not require, a suit in equity, and which left 
untouched the right of the Government to proceed by distraint. 
We must not be understood as saying that if the words ‘if 
he deems it expedient’ had not been in the statute, that the 
result would have been different. But those words are sig- 
nificant as tending to remove all doubt as to the correct inter 
pretation of the statute and make it evident that Congress did 
not intend to take away the remedy by distraint and make the 
remedy by suit exclusive, but only to give another and cumu 
lative remedy for the enforcement of liens and taxes.” 

Though the new remedy be cumulative, is it still 
necessary to first proceed by distraint against personal 
property and find it insufficient? As originally enacted, 
the new remedy may be had only “where it is lawful 
and has become necessary” to sell real estate. Under 
the previous system it is lawful and necessary to sell 
real estate only after the personalty has been found 

ry a Idem 

25. Section 1030 of the Revenue Act of 1924. It was reenacted 
without change by section 1127 of the Revenue Act of 1926, and is now 
section 136, title 26, U. S. C 

26. Blacklock v. United States, 208 U. S. 75 


27. Idem, 86. To like effect see Alkan v. Bean, 1 Fed. Cas. 
No. 202 
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insufficient. Hence it may be argued that even before 
proceeding under the later act personal property must 
be found insufficient. The words “it is lawful,’ how- 
ever, are omitted when this material becomes section 
3207 of the Revised Statutes. The point is not directly 
involved in the case last cited, Blacklock v. United 
States.22 It is raised in a later lower federal court 
case,?® and the court holds it not necessary in order to 
proceed under Section 3207 to first find the personalty 
insufficient. The court relies on Blacklock v. United 
States.*° 

The United States, then, may proceed in either of 
two ways to enforce its statutory tax lien. It may pro- 
ceed by distraint, a non-judicial remedy analogous to a 
writ of execution, in which only the debtor’s interest in 
the property (as of a certain time or times) passes, 
and personalty must first be found insufficient before 
real estate may be taken. Or the United States may 
proceed by bill in equity, even before finding the per- 
sonalty insufficient, under section 3207, an in rem pro- 
ceeding against real estate only in which the purchaser 
gets a new title. 

Nature and Scope of the Lien 


toth the remedy by distraint and the remedy by 
bill in equity under section 3207 contemplate property 
not only in the hands of delinquent taxpayers but also 
in the hands of transferees. And it is in this connec- 
tion that most of the problems arise. The courts, of 
course, will regard the lien as a harsh statutory lien, 
and for that reason will insist on strict compliance with 
the statutory provisions. This will be true whether the 
proceedings be by distraint, or the judicial one by bill 
in equity."*. And there should be no distinction for 
both are proceedings to enforce a harsh statutory lien. 
A typical method of approach is given in United States 
v. Allen :** 

“The title of the government rests upon a lien of an ex 
traordinary nature. The lien provided by the law is a lien 
upon personal property as well as land. It is a lien on property 
in possession, and upon all rights to property depending on 
contracts and unexecuted contracts It not only creates a 
present lien, but it relates back. The demand may be made 
long after the maturity of the tax, and will create a lien which 
relates back and establishes itself upon the property. 4 Dill. 71. 
There is no limit as to the time, so that innocent parties and 
purchasers may be involved and ruined. The assessment is 
ex parte. The party against whom the tax is assessed has no 
opportunity to resist or combat it. The demand for payment 
is his notice, and this is after an assessment which has the 
force of a judgment awarding fi. fa. The levy of the war- 
rant, the sale, and the collector’s deed all follow without af- 
fording the taxpayer any forum for opposition, and it is only 
when a judicial tribunal is invoked to place the purchaser in 


possession that he whose property is thus been sold is in a 
condition to be heard [The law upon which such titles are 
predicated will be strictly construed. Failures to comply with 
its provisions will not be cured by presumptions and intend 
ments. The steps required must be literally taken, and must 
be made evident by clear and conclusive testimony. In order 
to support and entorce a statutory lien for taxes, all the pre 
requisites of the law granting the lien must be strictly com 
plied with. Thatcher v. Powell, 6 Wheat 119; Parker v. Rule’s 
Lessee, 9 Cranch 64; Early v. Doe, 16 How. 610.” 
Hence any preliminary steps must be strictly per- 
formed, and until this is done the lien does not arise. 
They are conditions precedent to its existence 

The preliminary steps provided in that portion of 
section 9 which later becomes section 3184 of the Re- 


28. Supra, note 26 

29 United States ¥ rr 

30 Supra note 26 

31 For example, United States v. Pacif uilroad, 4 Dill. 71, 27 
Fed. Cas. 15,984 and United States v. Pacif tilroad, 1 Fed. 97, are 
proceedings by bill in equity 

82. 14 Fed. 268, 264, 265. To like effect see the cases in the 


three succeeding notes 


\ 


vised Statutes are notice and demand.** This demand 
must be for a specific amount.** The courts also 
that there must be a return or an assessment before 
there is notice and demand.® Since the demand mus 
be for a sum certain this would almost follow as a mat 
ter of course, for the amount is to be ascertained fro 
the return or from an assessment. The court in the case 
of Umited States v. Pacific Railroad,** sums the mattet 
up very well: 


“Is, then, the assessment (in a case like the present, wl 


no return was made) one of the steps required by the law 
the establishment of a lien? I am clearly of the opinion t 
is. The regular order established by the statute is 

“1. The return or the assessment by which the amount 
the tax is fixed. 13 Stat. 225, 230, Sec. 12, 21, inclusive 


Stat. 101, 104 

“29. The notice that the taxes are due, and informing tax 
payers of the time and place of payment. 13 Stat. 232, Se 
28; 14 Stat. 106 

“3. The demand for the payment of the specific sum du 
from the individual taxpayer who may have neglected or r 
fused to pay the same. 14 Stat. 107 

“IT do not feel at liberty to hold that 
steps is non-essential. A demand implies the pr S 
tainment of the sum due, and this ascertainment 
of the return or assessment.” 


Before the lien arises, then ,there are three conditi 
precedent, a return or an assessment, notice and de 
mand. 

Once the lien arises, however, another portion « 


section 9, later known as section 3186 of the Revise 
Statutes,*” provides that the lien shalt exist from the 
time the tax was due. This means that the lien must 
relate back from the time when it arises to the tim¢ 
when the tax became due.** Later this portion of se« 

tion 9 is changed by omitting the words “it was duc 

and substituting the words “when the assessment list 
was received by the collector.’”*® After this change 


lien relates back to the time when the assessment list 
is received by the collector. The lien arises, then, onl 
after there has been an assessment plus notice and de 
mand. It relates back from the time of notice and 
demand to the time when the assessment list was re 


ceived by the collector.* 
On its relation back to what propert loes t 


lien attach? Does it include all property which the de 
linquent taxpayer owned or in which he had an interes 
and conveyed to someone else during the period of re 


lation back? This question is an important one at the 
time when the lien relates back to the time the tax i 


due, for assessment, notice and demand may not be 
made, until several years after the tax is due ‘he 
question arises in the case of United States v. Pacit 
Railroad.*? The court first points out that the lien is 
very sweeping one, good even as against bona fide pur 


chasers.** Furthermore the demand might not be ma 
until several years after the assessment list is receive 
lo make this lien attach to all the property which the 








0 sece note 4 siipra Cases d -Ccl ling 
States v. Pacific Railroad, 4 Dill.: 71, 27 Fed. Cas. N 15984 
States v fllen, 14 Fed. 263; In re Fountair 
Goodwin, 75 N. Y. 409, 414 

4 United States v. Pacific Railroad, 4 | 
15,984; United States v. Pacific Reilroad, 1 Fed 
Allen, supra, note 33 

$5 nited States v. Pacific Railroad, 1 Fe 

36 1 Fed. 97, 102, 103 

87 See note 8, supra 

88 United States v. Pacific Railroad, 4 
15,984; United States v. Pacific Railroad, 1 Fed 
8 F. (2d) 426 The last case is decided after 
the act of March 1, 1879 (see note 39, infra It 
called to the irt’s at t 


89. Section 3 of an act of March, 1879, 20 S 
41 It may here be noted that cases u r 
not be cited as to scope of the lien prov 
statutory provisions are different as to each 





cases under the liquor lien, see Alkan v. Bean, 8 Biss. 83, 1 Fed. ¢ 
No. 202: United States v. McCoy, 2 Dill. 299, 26 1 s. N I 
The difference was pointed out in United States v. Pa roa 4 


Dill. 71, 27 Fed. Cas. No. 15,984 
2. 1 Fed. 97 
3 


4 
4 See cases cited note 54, supra 







































































ent tax! ' h he had an interest 
etween the time { tax becomes due and notice 
emand wou t to outrageous. Accordingly 
proper « urt holds that though the 
relates t ick only upon such prop- 
s the de er has at the time the 
rises, nat time of notice and demand. 

e court s _ 


¢ 


tax, shall neglect 

mount shall be a 

fa f Stat from t time it was due 

nging to such 

perty which 
ccrued.’ 

ave been em- 

( ner it r e tl tatute this effect 

ls ‘all property . . . be 

s reterring to 

th, ntex? nd may 


< x 1 it also 
lence to the 
re 


he tax be- 
, belong 
’ This, 


reasons 


to st pie ' time the tax became duc 
er oe ct for 

tated i s author 1 by the language, 

\ he ne I have 
nted. war j t yu refer to the time 
’ nd may be rased ‘All 

belor person at time such de- 

1 1 t t { et when it 
as due, but it 
to innocent pur 

w also harmonizes with the 

neral pol f relating t nd titles, which is to 
ns. not disck sec 

ili Nor 

nt, for it fair to presume 

t vith so many agencies and 

and unpaid, 
vhor rful t is to enforce its rights, 


1 
take some steps 


thus 


once 


x W 


gence 





ases where there 

rent! ne it olving a bona 
* ~ « ‘ < 

per construction of the 

iad, ieee ; ld hold for all cases, even as 
ther person has received 
mstances making 
e United States may at- 


set aside the 


’ ret 
r cu 


it a P ill in equity te 

vever, contain 
feree takes with 
transferred 
though the 
But 
tate 


> 
struct . " section 4 


Ntat the 
Lii¢ 


té if The lier even 
ent.**® it 1s 
to 


R46 


nossible in 1 tuation for tl lnited 


I 


chine & Tractor 


W yl Co., 292 Fed 
809.815 
. 4 State irts generally 


~ f ea in ye 








Tue Tax LIEN OF THE UNITED STATES 


579 


the ground and if it has no lien by this section, then it 
has no tax lien.*® 

The two cases mentioned may be explained on 
other grounds on their facts. They are both cases of 
partnerships becoming corporations and the United 
States is not proceeding by distraint or by bill in equity 
but is making proof of its claim against the estate of 
the corporation which in each case goes into bank- 
ruptcy. One of rest the decision on 
another ground as well.*° 

After the change of section 3186 so that the lien 
relates back only to the time when the assessment list is 
received by the collector, the question is no longer of 
so great importance for notice must be given and de- 
mand made by the collector within ten days after 
receiving the assessment list. He may fail to do so, but 
then one is in a position to argue that the preliminary 
steps have not been fully complied with and that there- 
fore the lien does not arise. The construction of section 
3186 should, however, remain the same.* 

We may conclude, then, that though the lien re- 
lates back, it relates back only on the property that the 
tax debtor has at the time demand is made. And in its 
relation back it takes priority over interests arising in 
the interim. For example, if the tax debtor mortgages 
his property between the time t 2 assessment list is 
received by the collector and the time demand is made, 
the lien would take priority no matter how innocent or 
in good faith the mortgagee is.** The lien, then, not 
only applies but relates back on all property the debtor 
has at the time the lien arises. And, of course, after it 
arises, (since it is a general sweeping lien), it will 
apply to all the property that the tax debtor subse- 
quently acquires.** 

And this lien is good not only as against bona fide 
incumbrancers, but also as against bona fide pur- 
chasers.** In the case of United States v. Curry the 
court holds: 


the cases does 


“The government's lien is unaffected by the fact that a 
subsequent incumbrancer or purchaser became such without 
knowledge that the government had any interest in the property 
or claim upon it. 

“One of the earliest cases was that decided by Mr. Justice 
Swayne on Circuit. United States v. Turner, 28 Fed. Cas. 232 

“The rule as stated has been expressly recognized and en- 
forced by the supreme court of the United States in United 
States v. Snyder, 149 U. S. 210, 13 Sup. Ct. 846, 37 L. Ed. 705, 
and in Blacklock v. United States, supra.” 

This last fact is accentuated by the fact that the lien 
interest of the United States is not subject to any of 
the recording laws of the states. This is held and the 
reason for it is given in the case of United States v. 
Snyder The court says :°" 

‘ in suppose a where a transferee receives property 
h is subject to the lien and then disposes of this property for other 


case 


ert I this case the nited States can find no property in the 

f the first transferee on which its lien exists but it can urge 

at sh be able to proceed against him on the equitable doctrine 
f wine the res See Worthen v. Quinn, 52 Ark. 82 See also 

. i States v. Capital City Dairy Co. 252 Fed. 900. But even if 
© true the United States does not have a tax lien and can not 


under section 3207 It may 
€ 


would in attempting to fol 


straint or by bill in equity 

a must, proceed as anyone else 
er-McConnell Co., supra, note 46 

1 later 


| was assume to be the proper construction in a 
case rit ne the harshness of the lien United States v. Curry, 201 
Fed. 371 
52 This is perhaps the explanation of The River Queen, supra, 
e 38 
53 See Robinson v. Youngblood, 54 Ind. App. 669, 671, so stating 
as to the tax lien of the state of Indiana which likewise has a general 


ending upon a levy for its arising The state statutes 
and the state decisions as to when 


tax lien not def 
f the var s states as to tax liens 


the lien arises are very diverse. Many cases are collected in a note in 
41A, R. 187 


54 United States v. Snyder, 149 U. S. 210; United States v 


Curry, 201 Fed. 871; United States v. Turner, 28 Fed. Cas. No. 16,548, 
55 Supra, note 54 
56. Supra, note 54 


Idem, p. 214, 
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“The power of taxation has always been regarded as a 
necessary and indispensable incident of sovereignty. A govern- 
ment that cannot, by self-administered methods, collect from 
its subjects the means necessary to support and maintain itself 
in the execution of its functions is a government merely in 
name. If the United States, proceeding in one of their own 
courts, in the collection of a tax admitted to be legitimate, 
can be thwarted by the plea of the state statute prescribing 
that such a tax must be assessed and recorded under state 
regulation, and limiting the time within which such tax shall 
be a lien, it would follow that the potential existence of the 
government of the United States is at the mercy of state 
legislation.” 
Suppose then, that there has been an assessment, that 
the assessment list has been received by the collector, 
and that notice has been given and demand made. Sup- 
pose further that for several years nothing further is 
done by the United States. There may be many trans- 
fers to bona fide purchasers and they in turn may have 
transferred to other bona fide purchasers. These pur- 
chasers are not aware and are not able to find out about 
the lien. The only way is for the tax debtor to men- 
tion the fact and that is unlikely. Even if he does 
mention it to his transferee, his transferee may not 
mention it in case he should again transfer it. And 
against these bona fide purchasers the United States 
will prevail. 

The state of affairs becomes so acute that a bill 
is at one time introduced for the repeal of section 3186 
but fails to pass. It is also the subject matter of a 
report of the committee on real estate title of the 
American Bar Association. The report reads :** 


“And it will be recalled that in the case of the United 
States vs. Snyder, 149 U. S. 210, the Supreme Court held that 
the lien thus created is valid even as against a bona fide pur- 
chaser or encumbrancer in good faith, though he have no 
knowledge and no means of knowing of the delinquency 
on the part of the person from or through whom he 
acquires his title or lien. No provision for filing or 
recording any notice apprising intending purchasers or 
encumbrancers of the claims of the government is made 
in the Statute, and so the lien is wundiscoverable. The 
lien is of such a comprehensive character that it covers all 
the property and rights to property of the delinquent situated 
anywhere in the United States, and so in the case of every 
title taken in the United States the impossible task is pre- 
sented of ascertaining whether anyone in the chain ever was a 
delinquent in the payment of the taxes above referred to while 
holding the property searched against. The indebtedness may 
have arisen years ago, and the business carried on under the 
internal revenue law may have been conducted thousands of 
miles away from the property affected by this omnibus and 
secret lien.” 

In the case of United States v. Curry®® the section is 
criticized as follows: 

“The loss to which the enforcement of this statute in its 
literal terms may expose perfectly innocent people is obvious 
and has been strongly stated by Judge McCrary in United 
States v. Pacific Railroad (C. C.) 1 Fed. 97. : 

“It would seem that by a comparatively slight change of 
the statute law the rights of the United States should be suffi- 
ciently protected without endangering the interests of the 
other persons. The collector of internal revenue at the time 
he makes demand upon the taxpayer might be required to 
transmit a copy of the demand to some office in which judg- 
ments and other recognized liens upon real estate are recorded 
and the records of which are conetqneety carefully examined 
by conveyancers. Whether public policy does or does not re- 
quire that Section 3186 sl wall be repealed or amended in some 
such way as that above suggested is a question of policy for 
congress. The present state of the law was called to its 
attention at least six years ago. Part 1, Proceedings American 
Bar Association 1906, p. 598 

“It has, however, not taken any action. The courts must 
enforee the law as they find it.” 


58 Reports of the American Bar Association 1906, Part I, p 
598 
59. 201 Fed. 371 
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Remedial Legislation 


Finally, by an act of March 4, 1913, section 3186 
is amended by adding a proviso for the recording of 
the lien. If any state by appropriate legislation pro- 
vides for the filing of a notice of the lien, then the lien, 
of the United States shall not be valid in that state as 
against any mortgagee, purchaser, or judgment creditor 
until notice of the lien is filed. Thirty States have 
passed appropriate legislation and have been recognized 
by the treasury department." 

Once notice of lien is filed by the United States, 
will there then be relation back to the time when the 
assessment list is received by the collector and thus 
priority® of lien given to the government to the injury 
of intervening mortgagees, purchasers or judgment 
creditors? If that be the construction, then practically 
the whole effect of the amendment is nullified. The 
proper construction should be that any mortgagee, pur- 
chaser or judgment creditor, who takes without actual 
notice of the lien of the United States, and who takes 
prior to the filing of notice by the United States will 
be protected. And that is the construction which has 
been given.** 

Of course, if the mortgagee, purchaser or judg- 
ment creditor took with actual notice of the lien of the 
United States, they would take subject to it even 
though notice of the lien had not been filed. 

In order to prevail, however, over the lien of the 
United States ,notice of which is subsequently filed, 
need a prior mortgagee, purchaser or judgment creditor 
himself record? It may be argued that, since Congress 
in amending section 3207 to give the right to initiate 
proceedings under that section to others besides the 
United States, gives it to those only who themselves 
record their interests, it has in mind only such persons 
Hence that it has in mind only such persons when it 
amends section 3186. The argument is a weak one at 
best. There would be no purpose to give such a con- 
struction to the amendment of section 3186. The 
United States does not rely on any record in making its 
lien. This lien is not a matter of agreement between 
the parties. It arises without the consent of the tax 
debtor and without any reliance on the part of the gov- 
ernment on any record. A proper construction would 
protect any mortgagee, judgment creditor or purchaset 
who became such without actual notice of the lien of 
the United States, and before the filing of notice of 
such lien by the United States, even though the mort 


60 87 Stat. at L. 1016 It is again amended | un act of Febr 
ary 26, 1925; 43 Stat. at I 994, and becomes Section 11 title 26 
U. S. C. 

61. They are Alabama, Arizona, Arkansas, California, Col ra lo 
Georgia, Idaho, Illinois, - diana, Iowa, Kansas, Louisiana, Maryland 
i Mississippi, Missouri, Montana, Nebraska, Nort Carolir 


North Dakota, Ohno, Oklahoma, Oregon Tennessee Rhode Is ion 
South Dakota, Texas, West Virginia, Wyoming and Washington. (I. + 
1874, II-2, C. B. 228; I. T. 2121, III-2, C. B. 289; I. T. 2075; III-2, ¢ 
B. 289; I. T. 2174, IV-1, C. B, 69; I. T. 2160, IV-1, C. B. 69; I. 7 
2179; I. T. 2189; I. T. 2271; 1. T. 22976; I. T. 2344; 'I. T. 2366.) 

62 Section 3186 must be distinguished from Revised Statutes, sec 





tion 8466 and section 64a of the Bankruptcy act Section 3186 1 

vides for a lien on property Section 3466 provides, in certain situa 
tions, for priority of payment of debts due the United States. The word 
debts, however, is contrued to include taxes Price v. United States 


269 U. S. 492. Section 3466 is superseded in bankruptcy cases by sex 
tion 64 (a) of the Bankruptcy Act. Section 64a deals with debts which 
have priority and enumerates among other things taxes due the United 
States. From this Justice Holmes correctly reasons that in bankruptcy 
cases, at least, only taxes were entitled to priority of papment. Davis 
v. Pringle, 268 U. S. 315 The net result is that in Soolbenatte cases 
the United States has priority for taxes by virtue of section 64a; ir 
cases outside of bankruptcy the United States has priority in given sit 

ile by virtue of R. S. section 3466. 

f the United States has a lien, it will be preferred at least t 
extent of the lien. If it has no lien, it will still have priority of pa: 
ment, but this priority will be inferior in certain instances to other val 
liens. Such a case for a is In re Caswell Construction Co 13 
F. (2d) 667; and In re C. J. Rowe & Bros. Inc., 18 F d) 658. Ir 
the last case it was pointed out hat section 3466 created 1 en 

Ferris v. Ohio-Mint Gum Co., 14 Del. Ch 

64. See cases cited in note 46, supra 
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gagee, judgment creditor or purchaser has not himself 


recorded.® 





Nature of the Liability 


Though the tax debtor himself may be under a 


personal obligation for the tax,®* this is not by reason 
of any of the provisions relating to the lien. All the 
lien does is to impose a charge upon property. It im- 
poses no personal obli n for the tax or for any part 


of it. 

And the same thing of course, is true as to the 
transferee. Property which he holds and which he ac- 
quired subject to the lien may be taken either by dis- 
traint and sale, or by bill in equity under R. S. section 


3207. But he comes 
liability to pay the tax 
may be seized.*" 

The United States may urge that the transferee 
came under a personal obligation to it because of some 
dealing the transferee had with property subject to the 
lien. For example the United States may say that the 
transferee, either negligently or maliciously, destroyed 
property ‘Subject to the lien. Or the United States may 
claim that the transferee has himself transferred prop- 
erty subject to the | and has gotten other property 


ider no personal obligation or 
and none of his other property 


are Dollar Savings 
hamberlin 219 


65. The two leading ling that he is 


Bank v. United States nited States v 
U. S. 250 

66. Sce cases in note ¢ nfra 

67. State cases I g as to state taxes are Wilberg v. Yakiona 
County, 182 Wash ?19 fer tile mpany v. Blaw & Wendt, 123 
Ia. 290; Larson v. Hamiltos unty, 123 Ia. 485; Chicago Bazaar Co. 
v. McNichols, 13 Col Al 154; Robinson v. Youngblood, 54 Ind. App. 
669, 671. 

Of course, there might se of confusion of goods or even any 
intermingling of var g r articles by the transferee where the 

llector might be held t ght to proceed against the whole 

confused or mingled 3 transferee uld and did come 
forward and effect a s« tior See Robinson v. Youngblood, sup. 
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in exchange for it—that is, claim under the equitable 
trust doctrine of following the res.** In these situa- 
tions, however, none of the transferee’s property can 
be subjected to the tax lien, and the United States can 
not proceed summarily by distraint and sale or by bill 
in equity under section 3207. The transferee would 
be under no personal obligation or liability for taxes. 
His personal liability would be for an injury which he 
occasioned to a lien interest—a property interest of the 
United States. This liability would not arise as the 
result of any of the provisions with reference to the 
lien. It would arise by the law (either common or 
statutory) of the place where the act occurred. 


Section 280 Not Applicable 


Section 280 of the Revenue Act of 1926 provides 
a new method to enforce “the liability, at law or in 
equity, of a transferee of property of a taxpayer, in 
respect of” any income tax or excess profits or war- 
profits tax imposed on the taxpayer. It is submitted, 
however, that this section does not apply to any case 
where the United States can proceed summarily by 
distraint and sale to enforce its lien. The burden im- 
posed by the lien is not what we ordinarily think of 
as a liability. It is not a personal liability. A trans- 
feree may, by reason of the provisions relating to the 
lien, have transferred assets taken away from him, 
but that is all. If it be argued that, broadly speak- 
ing, this is a liability, there is the further answer that 
Section 280 was intended by Congress to apply only to 
those situations where the United States could not pro- 
ceed summarily by distraint and sale.® 


68. See note 49, supra. 
69. See the Conference Report. H. 
ord, Vol. 67, part 4, p. 4401, 4402. 
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Federal Legislation (Continued) 


By MippLeton BEAMAN 


Commercial Regulations 
UBLIC 783, the 


Federal Caustic Poison Act, 


applies in interstate commerce a regulation already 
widely adopted in the states. It requires all 
retail containers of lye or other dangerous caus- 
tic substances to be labeled so as to _ indicate 
their poisonous nature. The labels are also to indi- 
cate the common name of the substance, name and 


business of the manufacturer, packer. 

and directions for emergency 
Act is intended to eliminate the 
oisoning, particularly among 
from ignorance of the harmful 


place of 
seller, or distril 
treatment. The 
many instances of 
children, resulti1 


nature of many usehold substances containing 
caustic or corrosive acids, alkalies, and other sub- 
stances. 

The Act is based upon the commerce power 


of the Federal Government and modeled upon prin- 
ciples of the Federal Food and Drugs Act and sim- 
| £ 


ilar Federal legislation. Improperly labeled con- 
tainers may be seized under a process of libel for 
condemnation if they are being shipped in inter- 
state or foreign commerce, or held for sale or 
exchange after having been so shipped, or held 
for sale or exchange in any Territory or posses- 
sion or in the District of Columbia, and labels may 
not be altered or removed while the container is 
being so shipped or held. In applying the reg- 
ulatory provisions to containers after their first 
sale following an interstate or foreign shipment, 
if the container is still being held for further sale, 
the Federal Caustic Poison Act makes a novel ex- 
tension in the principles governing the Federal 
Food and Drugs Act and similar Federal legis- 
lation. 

The Act is to be administered by the Depart- 
ment of Agriculture, except that it is the duty of 
the United States district attorney to prosecute 


































violations reported to him by the Secretary of 
Agriculture and also if reported to him by State 
health and medical officers, except that in the 
latter case the district attorney is not compelled 
to act unless the evidence submitted by the State 
officer is satisfactory to the district attorney. Pro- 
vision is made for the avoidance of prosecution by 
dealers if they can establish a guaranty signed by 
the wholesaler or manufacturer that the container 
was properly labeled. 

Public 712 provides that after June 30th, 1927, 
any person receiving any fruits, vegetables, dairy 
products, poultry products, or any perishable farm 
products in interstate commerce for or on behalf 
of another, who “without good and _ sufficient 
cause” destroys or abandons, discards as refuse 
or dumps any produce, or who knowingly, with 
fraudulent intent, makes any false report or state- 
ment to the shipper, or fails to account therefor, 
shall be punished by a fine of not less than $100 
and not more than $3,000, or by imprisonment for 
not more than one year, or both. The Secretary 
of Agriculture is to provide for the making of in- 
spections and the issuing of certificates as to qual 
ity and condition of the produce when received. 
Regulations are to designate the classes of person 
qualified to make the inspections, but if the inspec- 
tion is not made by an officer or employee of the 
Department of Agriculture or 
tificate must be issued by at least two distinterested 
persons. Certificates so made are prima facie evi- 
dence of the truth of the statements therein as to 
the quality and condition of the produce, but if such 
certificate is put in evidence by any partv, the 
opposite party has the right of cross-examining 
the person signing the certificate, even though 
called as his own witness, as to his qualifications 
and as to the truth of the statement 

Legislation endorsed by the Bar Association 
and vigorously urged by its Patent Law Section 
succeeded in passing after several years of effort. 
Public 690 simplifies procedure in the Patent Office 
in several respects, the most important of which is 
to abolish the old Board of Examiners in Chief 
and substitute a new Board of Appeals, composed 
of the Commissioner of Patents, the two assistant 
commissioners, and the examiner in chief, to which 
appeals may be taken from the decisions of the 
examiners. Each appeal is to be heard by at least 
three members of the Board. Under the old law 
appeal was taken from the examiner to the Board 
of Examiners in Chief, and from that Board to the 
Commissioner of Patents, and from the Commis- 
sioner to the District of Columbia Court of Appeals. 
If the party whose application for a patent had been 
refused was not satisfied with this decision, he 
could file a bill in equity in the district court. The 
new law provides an option of appealing to the 
District of Columbia Court of Appeals or of filing 
a bill in equity in the district court, but both rem- 
edies may not be pursued. If the remedy in the 
District of Columbia Court of Appeals is taken, 
the other party, by filing notice with the Commis- 
sioner of Patents, may force his adversary to file 
a bill of equity in the district court, thus ousting 
the District of Columbia Court of Appeals of its 
jurisdiction. Some question may arise as to the 
effect of the decision of the Court of Appeals of 
the District of Columbia in case the jurisdiction of 
that court is invoked, for the Act does not repeal 


( 


of the State, the cer- 
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the provision found in section 4914 of the Revised 
Statutes stating that “No opinion or decision of the 
court in any such case shall preclude any person 
interested from the right to contest the validity of 
such patent in any court wherein the same may be 
called in question.” Apparently, no appeal is al- 
lowed from the District of Columbia Court of 
Appeals to the Supreme Court of the United States 
See Postum Cereal Co. v. California Fig-Nut Co., 
47 S. C. R. 284, decided January 3, 1927. 

Public 580 requires patented articles to bear 
the word “patent,” together with the number of 
the patent. The law previously did not require 
the number of the patent to be attached, and pro 
vided instead for stating the day and year when 
the patent was granted, but the old law is kept in 
force in the case of any patent issued prior to April 
1, 1927. 

Public 662 allows an appeal in equity suits for 
patent infringements when a decree is rendered 
which is final except for the ordering of an account- 
ing. Appeal must be taken within 30 days from 
the entry of the decree, and the proceedings upon 
the accounting shall not be stayed during the pen 
dency of the appeal unless ordered by the appellate 
court. Under the old law if the patent expired 
before the entry of the decree and no injunction 
was ordered, no appeal could be taken until after 
the accounting was completed, so that the whole 
expense of accounting was wasted if the appellate 
court determined that there was no infringement. 

Public 767 gives jurisdiction to the Supreme 
Court of the District of Columbia if suit is filed 
under sections 4915 or 4918 of the Revised Stat- 
utes, relating to patent cases, where there is an 
adverse party residing in a foreign country or 
adverse parties residing in districts not within the 
same State. In the case of parties residing in for- 
eign countries the process may be served by pub- 
lication or otherwise as the court directs. 

A proviso in Public 555, the Department of 
Agriculture Appropriation Act, continues the pro 
vision noted in the 1924, 1925, and 1926 reports 
of the Committee authorizing the Secretary oi 
Agriculture to require reasonable bonds from per- 
sons buying or selling cattle in the stockyards o1 
furnishing stockyard services, and authorizing him 
after notice and hearing to suspend a registrant, 
but, as noted previously, the Act fails to provide 
any penalty for doing business during the period 
of suspension. A bill to make this provision per- 
manent law and curing the defect noted was pend 
ing before Congress during the whole session 

Public 583 declares pistols, revolvers, and other 
firearms capable of being concealed on the person 
to be non-mailable except for official use by officers 
of the Army, Navy, Marine Corps, Officers Reserve 
Corps, National Guard, and Militia, or State and 
Federal police officers, postal employees, or watch 
men guarding Federal or State property. It is fur- 
ther provided that these articles may be sent in 
the mail to manufacturers or bona fide dealers in 
customary trade shipments, including articles fort 
repair or replacement, under regulations prescribed 
by the Postmaster General. Penalty for violation 
of the Act is placed at fine of not over $1,000 or 
imprisonment for not over two years, or both. 

Additional credit for the farmer is provided 
by Public 582, which authorizes the agricultural 
credit corporations created by the Agricultural 
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which the Secretary may issue permits. The Act 
provides that milk or cream shall be considered 
unfit for importation unless a yearly physical ex- 
amination of the cows shows that they are healthy ; 
unless the cows have passed the tuberculin test; 
unless inspections show that the dairy farms or 
plants are sanitary; if the milk or cream contains 
more than a specified number of bacteria; or if the 
temperature of the milk or cream at the time of 
importation exceeds 50 degrees Fahrenheit. The 
necessary examinations and inspections will be 
made by or under the direction of the Secretary of 
Agriculture or, in his discretion, by officials of de- 
partments of a foreign government, or of any State. 
Power to suspend or revoke the permits is given 
unless the cows have passed the tuberculin test to 
the Secretary of Agriculture also in case of violation of 
the Act or of any regulations made under the Act. 
The power of the States or any political subdivision 
of a State to regulate the shipment of milk or cream 
or the handling, sale or other disposition of milk or 
cream is preserved, after the milk or cream has been 
lawfully imported 
Conservation 


An interesting question is raised by Public 537 
entitled “An Act to Grant to the State of New 
York and the Seneca Nation of Indians jurisdiction 
over the taking of fish and game within the Alle- 
gany, Cattaraugus and Oil Spring Indian Reserva- 
tions,” approved January 5, 1927. The Act pro- 
vides that “the laws of the State of New York 
(including laws hereafter enacted) relating to the 
taking of game and fish shall be applicable to the 
taking of game and fish” within certain named 
Indian reservations in the State of New York, ex- 
cept that any law discriminating against the 
Indians shall not be applicable to the Seneca Na- 
tion and the Seneca Nation shall have the exclu- 
sive right to issue permits and licenses for the 
taking of game and fish within the reservation. 
While the Act does not state that the State laws 
are to be enforced by the State, the title of the 
Act and the Committee report would indicate that 
the intention of Congress was to turn over the 
whole matter to the State authorities. May Con 
gress delegate its powers over Indian reservations 
directly to the State? 

Congress has in a number of instances adopted 
State law as Federal law to be enforced by Fed- 
eral officers. R. S. 2338 delegating to the States 
power to regulate location of mining claims, was 
held unconstitutional in Butte City Water Co. v 
Baker, 196 U. S. 119. The adoption of State rem- 
edies for the enforcement of a judgment (R. S 
916) has been held proper. Yazoo & Mississipp! 
Valley Railroad v. Clarksdale, 257 U. S. 10. Sev- 
eral of the statutes relating to the government of 
national parks have adopted the State criminal 
laws in existence at the time as laying down the 
penalty for crimes committed within the park, but 
these penalties are enforced in the Federal courts. 

On the other hand, it is settled that power may 
be conferred upon a State officer to execute a duty 
imposed under an Act of Congress, unless prohib- 
ited by the Constitution or legislation of the State, 
(Dallemagne v. Moisan, 197 U. S. 169; Prigg v. 
Pennsylvania, 16 Peters 539; Robertson v. Bald- 
win, 165 U. S. 275; Selective Draft Law Cases, 
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245 U. S. 366). Congress may provide for the use 
of State tribunals in carrying out Federal author- 
ity to condemn property. United States v. Jones, 
109 U. S. 513. 

It will be noted that Public 537 combines these 
two classes of statute. It not only delegates to 
the State of New York power to determine what 
shall be the substantive law relating to the taking 
of fish and game, but it also turns over to the ex- 
ecutive and judicial agencies of that State the 
power to enforce the law, Congress retiring entirely 
from the field. The exact point does not seem to 
have been passed upon by the Supreme Court, al- 
though some intimations in Knickerbocker Ice Co. 
v. Stewart, 253 U. S. 149, and in Washington v. 
Dawson, 264 U. S. 219, might seem to imply that 
Congress can not delegate its power directly to a 
State. See, also, United States v. Jones, cited 
above, in which the court said that the power of 
appropriating private property for public use “can- 
not be transferred to a State any more than its 
other sovereign attributes.” 

In Clark Distilling Co. v. Western Maryland 
Railway Co., 242 U. S. 311, the Supreme Court 
upheld the Webb-Kenyon Act which prohibited the 
shipment of intoxicating liquors into any State 
“in violation of any law of such State.” It should 
be noted that the Act provided no penalty for its 
violation and was construed by the court as an 
Act divesting a shipment of liquor from State to 
State of its status as a part of interstate com- 
merce, and the question of delegation of power 
to a State was very summarily treated. 

The power of Congress to divest itself of its 
functions in regard to interstate commerce, upheld 
in the Clark Distilling case and in Cooley v. Board 
of Wardens, 12 Howard 299, would seem to rest 
on the theory that the general police power of the 
State may be exercised unless in conflict with an 
Act of Congress or casting an undue burden on 
interstate commerce. When Congress retires from 
the field this is taken as a decision by Congress 
that no burden is cast upon interstate commerce. 
As to white men it may well be that the State has 
full power in the absence of Congressional legis- 
lation, but it is doubtful whether such a doctrine 
is applicable to the Indians themselves, who under 
the decisions of the Supreme Court (e. g., United 
States v. Kagama, 118 U. S. 375) are under the 
exclusive jurisdiction of Congress. Public 537 
would seem directly to raise the question as to the 
power of Congress to delegate to a State a func- 
tion exclusively vested in Congress. 

Statutes 


Two Acts endorsed by the Association were 
passed. Public 596 authorizes an annual appro- 
priation of $30,000 to enable the Librarian of Con- 
gress to prepare biennially an index to the legisla- 
tion of the States, together with a supplementary 
digest of the more important legislation of the per- 
iod. Public 778 authorizes an appropriation of $25,- 
000 to enable the Librarian of Congress to revise 
and brine down to date the “Index-Analysis of 
the Federal Statutes” published in 1908. This in- 
dex is now on cards in the Library of Congress and 
available only to persons in Washington knowing 


of its existence and having the right to demand its 
use 
Railroads 

Public 804 contains several amendments to the 
Interstate Commerce Act. 

Section 1 authorizes carriers to give reduced 
rates for transportation of property to or f 
section of the country in case of earthquake, flood, 
fire, famine, drought, epidemic, or other disastet 
if the reduced rates are authorized by order of 
the Interstate Commerce Commission, with or wit! 
out a hearing; but the order must define the sec- 
tion of the country and specify the period during 
which the reduced rates are to remain in effect. 
It is problematical whether or not this increases 
the powers of the Commission. It may well be 
that it will slow down the granting of relief, owing 
to the necessity of specifying the period during 
which the rates should remain in effect before the 
order of the Commission is effective. Under the 
old law a carrier could grant reduced rates on 30 
days notice, unless suspended by the Commission. 

Section 1 also amends the Interstate Commerce 
Act so as to permit the carrier to deliver freight 
without the payment of charges, under rules and 
regulations by the Interstate Commerce Commis- 
sion to “govern the settlement” of the charges, 
whereas the old law required the regulations of 
the Commission “to assure prompt payment,” 
which the Commission had fixed at a minimum of 
72 hours. Under the amendment longer time will 
be given in which to study the freight bills, under 
suitable regulations by the Commission. 

Under the old law the consignee who is a 
mere agent upon receiving the freight paid the bill 
and settled up with his principal on the basis of 
the charge made by the carrier. When some time 
later it was discovered that an undercharge had 
been made the carrier could still hold the agent 
who, in many cases, was without recourse against 
his principal. The new Act provides that the con- 
signee who is an agent without beneficial title, if 
he has so notified the carrier in writing at the time 
of the initial settlement, shall not be liable for ad 
ditional charges. To avoid possibility of any re 
bates or discrimination under the amendment, the 
consignor is made liable for the additional charges 
irrespective of any provisions to the contrary in 
the bill of lading. 

The time which the Interstate Commerce Com 
mission may take to examine new schedules of 
rates filed by the carrier is in effect extended by 60 
days, so that they will have as much as seven 
months if they need that long. 

Section 3 amends the so-called Carmack-Cum 
mins Amendment (paragraphs 11 and 12 of sec 
tion 20) so as to make the delivering carrier liable 
as well as the initial carrier for any damage caused 
by a connecting carrier. In return for this benefit 
te the shipper, it is provided that all actions against 
the delivering carrier shail be brought in the dis 
trict or State in which the defendant operates 
line of railroad. 

Another amendment to the same paragraph 
straightens out the confused proviso relating to re 
lief from filing notice of claim in case of loss, 
damage, or injury due to negligence or while prop 
erty was being loaded or unloaded. This language 
was passed upon by the Supreme Court in the case 
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of Barrett v. Van Peit, 268 U. S. 85, where the court 
took a letter out of one of the words and struck 
out a comma after another one in order to reach 
the conclusion thought to be the intention of Con- 


ntimates that the Court did 
rightly, and it is provided 


eress. Congress 
not construe thei 


that no notice of cl hall be required as a con- 


dition precedent to recovery if the loss, damage, 
or injury was due t irelessness or injury while 
the property was in transit, or occurred while the 
property was being loaded or unloaded, or was 
due to delay in transit or in loading or unloading, 
but it is provided that in all such cases suit must 
be instituted within three years from the time the 


cause of action ac 


The Carmack-t ins Amendment is further 
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amended so as plainly to make it applicable to the 
case of property reconsigned or diverted in accord- 
ance with tariffs filed under the Act. Some courts 
had decided that the initial carrier was not liable 
in case of diversion in transit. 

Section 22 of the Bill of Lading Act of August 
29, 1916, is amended so as to make the date of a 
shipper’s order bill of lading a material part of the 
description of the goods, so that the holder who 
has relied upon the date can recover damages sus- 
tained through the misdating of the bill. 

The Act also places a statute of limitations 
against suits and claims of the United States for 
the recovery of charges for services rendered dur- 
ing the period of Federal control. The period is 
fixed at 90 days after March 4, 1927. 


IN RELATION TO PATENT LAW 


By H. C. WorKMAN 
Member of the New York and District of Columbia Bars 


HE article entitled “Patent Pools and the Anti- 
[trust Laws” by Messrs. D. L. Podell and B. S. 

Kirsch appearing the August, 1927, number 
of the Journal of the American Bar Association deals 
with a subject of importance. The purport of 
the article is apparently to bespeak favorable consid- 
eration for so-called patent pools. Observing what is 
thought to be a more liberal, or more lenient judicial 
interpretation of the antitrust laws, such as that con- 


the article asks: “Will 


noted by the “rule of reason,” 


the law accord the same measure of approval to patent 
interchange ?” 
It is apparent that the article has for its major 


ust laws and the patent laws are, 
somewhat at least, bari materia—that doctrines ap- 
plied to the antitrust laws may therefore be applied 
to the patent laws This, the writer thinks, is the 
a common or prevalent fallacy which 
sometimes appears the form of a dictum that the 
antitrust laws conflict with the patent laws—the former 
forbidding monopolies or restraints of trade, whereas 
the latter are direct grants of monopoly and expressly 
authorize restraint trade competition by excluding 
the public from ma and selling the patented thing. 
It has even been said that where the two laws con- 
flict, the patent law must prevail. In many instances 
of industrial concerns threatened with suit for trans- 
gressing the antitrust law, immunity is claimed under 
their patents. It asserted that their monopoly or 


restraint of trade is merely their operation under their 


premise that the antit: 


expressit yn of 


patents, these being express grants of monopoly by 
the Federal auth 
This supposs nflict, or as it were, mutual re- 
; | 


peal, of the patent antitrust laws arises in the very 


thing that is the initial or leading point in the article 
referred to, viz ifficulties Arising from Confusion 


f Terms.” The prevalence of this confusion is re- 
markable. An invention, and the property and rights 
n an invention nstantly being confused with a 
tent for the invention, and the property and rights 





in the patent. Nor is this all: the rights obtained in 
and by a patent are even more often being confused 
with the right to make, use and sell the thing invented. 

As one example of such confusion (not taken be- 
cause it is a particularly good one, but merely be- 
cause it is handy—being quoted in the article referred 
to), we have the following: 

“Undoubtedly the patentee has the right to grant the use 

of the rights conferred by his patent to others by makiny 
licenses and agreements with them,” &c. (my italics.) 
But a “patentee” (qua patentee) has no such rights. 
The patent confers no such rights. As shown in an- 
other place in said article by citation of Bloomer v. 
McQuewan (14 How. 539). “All” a patentee obtains 
by his patent is the “right to exclude everyone from 
making, using or vending the patented article,” &c. 
“This is all he obtains by his patent.” Hence he ob- 
tains no other right whatever by his patent, and there- 
fore does not obtain by his patent any right whatever 
to make licenses or agreements with others to make, 
use or vend the patented invention. Indeed, he obtains 
no right, by his patent, in himself to make, use or vend 
his own invention. Hence he can not by virtue of the 
patent (i. e. as a patentee) grant rights that the patent 
did not (and could not) confer upon him. 

Licenses or agreements to make use or sell are 
unknown to the patent law. There is no provision 
in the patent laws concerning licenses; and naturally 
not. It may even be said that the patent laws have 
nothing to do with the right to make, use or vend, but 
only with the right to prevent making, using and 
vending. (See e. g. Patterson vs. Kentucky 97 U.S 
507.) State laws may and do prevent making and 
using and selling certain things, and such laws are 
sustained as valid even though those things are pa- 
tented under Federal authority, but a State law can 
not prevent a patentee from exercising his patent 
right—i. e., his right to exclude others. The quoted 
phrase, as is obvious, confuses “rights conferred by 
his patent” with the “making of licenses and agree- 
ments.” You cannot “grant the use of the rights 
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patent or an undivided part thereof; and the assignee 
or grantee in either case has the same right to sue 
and enjoin infringers as the assignor or grantor—i. e., 
has the same right to exclude others from any use of 
the patented invention. The patent law require that 
all such assignments or grants must be by an instru- 
ment in writing, and innocent purchasers for value 
and without notice are not bound by prior assign- 
ments unless they have been recorded within the spe- 
cified time. (For clearness it may be stated that what 
is known as a “grant” in patent law is an assignment 
with geographical limits. ) 

But the “making of licenses and agreements” as 
to making, using or vending patented inventions has 
nothing to do with all this. They are merely contracts, 
governed by general law or the law of contracts. 
They do not need to be in writing, but may be oral 
or even implied. A licensee has no interest in the 
patent—a license passeth no interest. A licensee has 
no right to exclude others. Suits to adjudge the rights 
of the respective parties under a license are not cog- 
nizable by the Federal courts (except on grounds that 
would make any other contract cognizable therein, e. g. 
diversity of citizenship). Per contra, suits to adjudge 
rights under the patent, or patent rights, are cognizable 
by no other courts than the Federal courts, these hav 
ing exclusive jurisdiction of suits arising under the 
patent laws 

It is thus clear that the making of licenses and 
agreements concerning patented inventions confers no 
right in the patent. It merely estops the patentee or 
licensor from enforcing his patent right of exclusion 
against those he has licensed. He can not, of course, 
exclude from his invention one with whom he has 
contracted for it to be used. Or, as this is put in 
the article referred to (p. 431): 

“The right to bring an action agair 

violation of the exclusive right of the patentee << Se 
this way waived pro tanto by agreement.” 
In more colloquial language: the parties have agreed to 
forget the patent to the extent of the terms of the 
license or agreement—the patent is canceled pro tanto 
by agreement. , 

But licenses or agreements for making, using or 
vending inventions are not confined to inventions that 
happen to be patented. There is property, recognized 
and protected by law and the courts, in inventions that 
are not patented, and which there is no intention to 
patent. This has been called the natural or com 
mon law right of propertv in inventions or discov- 
eries (as distinguished from the statutory right of 
patent property conferred by the Federal or patent 
law.) Unpatented inventions that are of commer- 
cial value or importance, the owners of which have 
preserved their rights of property therein, are what 
are commonly known as “trade secrets.” Licenses or 
agreements for the making, using or vending of things 
covered by an unpatented invention or trade secret 
are not essentially different from those for making, 
using or vending things covered by a patented inven 
tion. The same courts, whether State or Federal, have 
cognizance of suits brought on such contracts; the 
principles of law to be applied are the same in each 
case, as well as the remedies—damages for breach, 
or decree for specific performance The only distinc 
tion is that if the invention which is the subject of 
the license or agreement is patented, the patentee- 
licensor might be able to sue his licensee (but not as 
licensee) as an infringer of his patent by suit brought 
under, or in accordance with, the patent laws; but 


st infringers for the 


conferred by the patent’? without parting with the 






1 


his right to do this would obviously depend wholly 
upon the extent of the estoppel upon him by the terms 
of the license, and it would have to be clear that he 
was really suing for infringement (i. e., tort) and not 
on the license contract. He can sue for infringement 
only in a lederal court; but he can not sue on the 
license contract in a Federal court—unless some in 
dependent or special ground of Federal jurisdiction, 
such as diversity of citizenship, is present. 

This brings up the other and related confusion 
of terms before mentioned, viz: confusion of the im 
vention with the patent for that invention. These 
are two essentially different things, different in nature 
and different in origin. The one is a creation of the 
mind and property therein is by ancient, natural or 
common law right; whereas the other is a purely arti- 
ficial or statutory right, existing only for a strictly 
and arbitrarily limited time. Inventions, the right of 
property therein, and the right to make, use or vend 
the invented things are in no wise dependent upon the 
patent laws. If this were not true it would follow 
that inventions did not exist until the patent laws 
created them. And since the same article of the Con 
stitution that provides for patents also in the same 
breath provides for copyrights, it would follow that 
writings did not exist until the Constitution was 
adopted! But we know that inventions fully as mat 
vellous as any of modern times (considering the then 
state of the “prior art’ and public knowledge) wer¢ 
made in prehistoric ages. The archaeologist will tell 
us that the neolithic man used a stone or flint held in 
his hand as a working tool until some inventor of that 
age conceived the idea of fastening that stone on the 
end of a stick thus inventing the hammer (a most 
valuable implement) whereby was obtained either 
greater force or accuracy and greater control of the 
stroke. The discovery that clay could be transformed 
into pottery, the obtaining of metal from its ore, and 
the production and fashioning of glass were marvels of 
their times probably as great as any modern invention 
since patent laws were devised that could be men 
tioned. The inventor or discoverer of an invention 
naturally owned it, and could bargain or barter with 
others as to its use—i. e., could “license or make agree 
ments with” others as to its use—and his “royalties” 
ir “license fees” therefor would have been in the cur 
rency of the day, such as skins, food, fuel or what not. 
His invention remained his property so long as the pub 
lic did not know how to produce or perform it. It was 
his trade secret. The same is true today. But the 
public too has its immemorial right to adopt and use 
any invention or discovery or advance in science o1 
the arts that comes within its knowledge. Any pres 
ent generation is heir to the accumulation of knowl 
edge of all the preceding ages as well as its own. The 


poet refers to “Knowledge her ample page Ricl 
with the spoils of Time.” Those spoils belong to the 


public. As another later poet says: 
When ’Omer smote ‘is bloomin’ lyre 
’E’d heard men sing by land and sea, 
\n’ what he thought ’e might require 
'E went and took—the same as m¢ 
The public likewise goes and takes what it thinks 
it might require of anything it has heard about. Pri 
vate property in an invention is subject to this risk 
of the public gaining knowledge of it, and also to the 
further risk that some other inventor may independ 
ently invent the same thing—the genius of invention 
not being confined to any one brain. Indeed it is a 
familiar phenomenon that when any real demand or 
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An APPRECIATION 





and injustice are bound to result from not keeping 
their marked differences in mind. 

Reverting now to consideration of the so-called 
patent pools, it will be seen that these are not within 
the patent laws at all but arrangements for the pur- 
pose of forgetting about the patents. As the writer 
understands, a patent pool is an arrangement in which 
several patent owners have made agreements with one 
another for the use of each other’s patented inven- 
tions. They have cross-licensed one another to use 
each other’s patented inventions. All this means is 
that each has estopped himself from excluding the 
others from his patented inventions; has waived his 
patent rights with respect to them; has agreed to ignore 
or forget his patent rights, either entirely or pro tanto, 
according to the terms of the licenses or agreements. 
[The result as between the members of the pool is 
the same as if no patents had been granted—since 
they have agreed to refrain from exercising their pat- 
ent rights to exclude one another. Such agreements, 
as before pointed out, are no concern of the patent 
laws. They are to be adjudged by the provision of 
general or contract law. If their intent and effect is 
to restrain trade and competition, that is a question to 
be tested by the antitrust laws or the common law 
The distinction has clearly been expressed by the Su- 
preme Court in the Motion Picture Patents case 
(quoted on page 434 of the article referred to) : 

“The defect in this thinking springs from failure 

to distinguish between the rights which are given to the in 
ventor by the patent laws and the rights which he 
may create for himself private contract, which, however, are 
subject to the rules of general, as distinguished from those 
of the patent law.” (Writer’s italics.) 
[he Supreme Court has thus indicated the standpoint 
from which license interchange or cross licenses as 
to patented inventions or patent pools are to be con- 
sidered 
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H. Morr 
stown, N. Y., Bar 


York and President of the United States, there are 
few more striking careers in the politics of any 
country. His name was first placed in nomination 
for Mayor, Governor and President by a distin- 
guished and eloquent member of the Buffalo Bar, 
to whose memory it is a privilege to pay, the tribute 
of admiration and regard—the late Daniel N. Lock- 
wood. 

There were a few libels and many slanders ut 
tered against Mr. Cleveland in the earlier years of 
his public life, largely the invention, here and there, 
ot 

“* * *some eternal villain, 

Some busy and insinuating rogue 

: to get some office.” 
When asked what the newpapers should tell the 
public, he was great enough disdainfully to reply, 
“Tell them to tell the truth!” 

And the best refutation was that he should 
have drawn to his standard, not only the rank and 
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file of his own party, but a notable company of 
independent thinkers and leaders, in which regard 
no public man in our history was ever more fortu- 
nate or worthily honored. This was humorously 
illustrated in the headlines of an opposing news- 
paper on the morning after the election of 1892 :— 
“Hell hath no fury like the Mugwump Vote— 
And Grove no follower like the bold turn-coat.” 

And so—despite the rumors—by the very in- 
herent qualities of his character, he became and re- 
mained the unchallenged leader of the moral forces 
in the politics of his time. 

The men who came with Mr. Cleveland into the 
public service were remarkable for their high at- 
tainments, their impressive personalities and their 
devotion to the general welfare. 

When at Albany, in 1884, he received the noti- 
fication of his first presidential nomination, the 
three men who stood by his side and who had the 
most intimate political and personal relations with 
him were Daniel Manning, William C. Whitney, 
and Daniel S. Lamont who were representative 
of the best things in American politics. 

The last survivor of his cabinet members, Hoke 
Smith of Georgia, was a name with which some of 
the newspapers were inclhned at first to make 
merry, but they soon realized that in the new Secre- 
tary of the Interior the President had chosen a 
solid, able, and progressive statesman. 

Many people asked, “Who is this Massachu- 
setts lawyer—sometime Attorney General—and 
now the new Secretary of State?” but they quickly 
discovered in Richard Olney one of the most en- 
lightened diplomats who ever occupied that high 
station. 

Likewise, when he appointed Melville W. 
Fuller it was said, “He may be a successful Chicago 
lawyer, but he has had no judicial experience to 
qualify him for the position of Chief Justice of the 
United States Supreme Court,” but it is within the 
memory of nearly all the members of the American 
Bar that in the performance of the exacting duties 
of that office Chief Justice Fuller exhibited such 
dignity, learning, and judicial fitness that he came 
to rank with the ablest and most worthy, as well as 
the most beloved, of American jurists. 

A fine and strong, if not distinguished lineage, 
the stern lessons of the Manse, the spirit of a gra- 
cious mother whose happiness in life was a matter 
of his constant solicitude and to whose memory his 
devotion was so tender, a rugged physique, mod- 
eration in all things, the power of concentration 
and the capacity for relaxation, a genial tempera- 
ment and a quiet sense of humor may account for 
much in the life of Mr. Cleveland. Heredity, envi- 
ronment, opportunity and personality played their 
part, of course, but they only partially explain such 
a career and such a character. 

A genuine simplicity, a fine modesty and dig- 
nity of manner and entire freedom from every form 
of pretense pervaded his every-day walk of life. 
These qualities, with courage, resolution, indefa- 
tigable industry and painstaking labor and the spirit 
“never to submit or yield” to that which is essen- 
tially wrong are traits and characteristics which 
readily occur to those who came in contact with 
him. 

“So single and so simple was his mind, 

So unperturbed by learned subtleties, 


And so devout of justice and the right— 

His thought, his act, held something of the 

prime: 

The wide, sure vision of the ancient day 

Prophetic ; even a touch of nature’s force 

Large, elemental, healing; builded well 

On the deep bases of humanity.” 

He possessed that “perfect soundness of judg- 
ment,” that “perfect rectitude of intention” upon 
which Macaulay placed so much emphasis in his 
estimates of public men. It was one of Macaulay’s 
chief criticisms of the Earl of Chatham that “His 
character, high and splendid as it was, wanted sim 
plicity.” 

In Grover Cleveland the quality of simplicity 
was a part of the “high and splendid” elements 
which made up his character. 

The meanness of avarice and the vice of hypoc- 
risy never tainted his soul. His temperament was 
exceptional in that he was at the same time, “Gentle, 
brave and strong.” 

Truly, this was one of Wordsworth’s men, 

“Who, if he rise to station of command, 
Rises by open means; and there will stand 
On honorable terms, or else retire.” 

But to whatever qualities and factors should 
chiefly be ascribed the source of his development 
into a figure of world-wide renown, Mr. Cleveland 
occupies a position both unique and permanent in 
the history of his times. 

A genuine Liberal in all matters affecting the 
lives and habits of individuals and the spirit of 
the nation, a Conservative in devotion to those 
ideals of government which he conceived to have 
been the rich legacy of Jefferson’s statesmanship, a 
Radical in denunciation of the sinister and malign 
forces which would utilize the agencies of govern- 
ment for their own aggrandizement and their coun- 
try’s injury, he stands out as one of the strong 
presidents and as a real American. 

He came in for no little adverse criticism in 
the use of vigorous language in discussing Com- 
munism from those who did not understand the real 
meaning of that much distorted term. 

“Communism,” he declared, “is a hateful thing 
and a menace to peace and organized government. 
But the communism of combined wealth and capi- 
tal, the outgrowth of overweening cupidity and 
selfishness which assiduously undermines the jus- 
tice and integrity of free institutions, is not less 
dangerous than the communism of oppressed pov- 
erty and toil, which, exasperated by injustice and 
discontent, attacks with wild disorder the citadel of 
rule.” 

Despite his democratic spirit, he insisted upon 
the necessity for authority, upon its proper recog 
nition and its vigorous exercise whenever the pub- 
lic interests required. Without reference to the 
constitutional problem involved in the matter of 
Federal interference in the Chicago riots this qual 
ity was illustrated in the question which in that 
crisis he is said to have asked himself: “Did the 
people elect Eugene Debs or Grover Cleveland 
president ?” 

The shackling of industry by artificial regula- 
tions and restraints was to him abhorrent and he 
was one of the last of American statesmen genu 
inely to believe that old-fashioned Jeffersonian sim- 
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lication to 


plicity and methods are possible of apy 
the needs of modern life 

If preferment in the civil service of the state 
and nation should | ed on merit rather than 


politics, to whom n to him should be ac- 
corded the distinct 


governmental expet 


pioneer in this field of 
a protective tariff is a 


form of privilege, re conspicuously than he 


resisted its encroachi t; if the Gold Standard ts 
synonymous with s money, who more than 
he sacrificed political relations and personal friend- 
ships in attempting to maintain it when he might 
have taken the far « ( urse of compliance with 
the tendency ot | party and 1 the earlier 
stage—with that of a large portion of every other 
political party—and did he not sustain it while more 
elastic statesmen were sustained by it; if the Mon- 
roe Docfrine, which t hes us the folly of taking 
part in the fights a friendships of European na 
tions and the dang« m permitting them to med- 


dle with our aftairs eir political 


t untries ot the American 


systems into any 
national policy, who 


Continents 1S a ist W1S¢ 
more than he is entitled to the Jasting praise of his 
countrymen for its 1 talization in the glowing 
language ot his Vet lan massage 

A single line demand for justice to Ha 
wall revealed the vhen he declared that “A 
great wrong ha me to a feeble and inde 
tensible state,” “‘a1 as he is said to have re- 
marked outside the 1 sage, “I propose to rectify 
“ogg 

But naturally y of American citizens such 
as this would thinl Mr. Cleveland first as a 
lawyer. In all the qualities which make for high 


standing in the profession he was pre-eminent. Con- 


scientiously devoted to his client's interests, 
straight-forward in dealing with the Courts, pains- 
taking—even labor in working out every de 
tail of the facts and the law of the particular issue, 
clear and simple 1 tatement, he inspired the re- 
spect of the judges, the will of juries, the confidence 
f clients and the ration of the public. 


Of infinitely greater importance than all this, 
t ry of our legal and political 


hensive grasp 


he understood the 


ystems and had a cularly compre 


their tundament and practical operation and 

it is doubtful whether, without his legal training, 

he could have bee: h an outstanding figure and 
such a useful pul rvant 

His freedom from the confusions and encum- 

rances of the “littered mind” enabled him to think 

clearly and to act d ively whether as a lawyer or 


as an executive 

His declinati the proffered general coun- 
selship of the most portant railroad corporation 
in the community on the ground that such an exact- 
nterfere with that manner of 
ngenial to him illustrates his 
temperament a1 have been responsive to some 
genuine urge that consciously was leading him 


nto the fields of Oo 


ng connection w 


; 


life which was m 


achievement 


Mr. Clevelat uld not be hurried any more 
han can the East but for far different and better 
reasons nor would he undertake any professional 
retainer to which he uld not give proper attention. 

this he brings to mind the remark of Benjamin 


RX. Curtis, when asked whether a certain busy young 
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man was a good lawyer. “No,” said Curtis, “he will 
never make a good lawyer—he has too much to do.” 

Here was a man who did not need to read the 
revised statutes to find out what was right or what 
was wrong. He had an instinctive understanding 
in that regard, and lacking it no one is fit to hold 
high office. 

He knew that statutes are not necessarily laws 
and that in the last analysis there can be no such 
thing as enforceable law that is not based on the 
customs and traditions of the people and that legiti- 
mate legislation should be little more than the 
formal declaration of those customs and traditions, 
as his great and good friend, Mr. James C. Carter, 
so unanswerably argued. With this viewpoint 
always in mind, he was enabled to sift the wheat 
from the chaff in legislation and by recommenda- 
tion and veto to help in preserving those fast dis- 
appearing distinctions between affairs of a purely 
social nature and those having a true relation to the 
domain of law making. 

He believed in the principles of the Declaration 
of Independence and of the Farewell Address of 
Washington—in the policy of the Monroe Doctrine, 
in the Jeffersonian idea of rotation in office, econ- 
omy in public expenditure and in limiting the func- 
tions of government to the minimum of necessity. 

He was an apostle of the doctrine that govern- 
ment should not needlessly interfere with the cus- 
toms, habits and affairs of the people and that the 
people should not needlessly call upon government 
to conduct or direct essentially private concerns. 

He well understood that many so-called reme- 
dial schemes are only the discarded errors of former 
generations. No man in the public life of this 
country ever realized more keenly than he that the 
question should not be, “What can the Government 
do for the people,” but rather should it be, “What 
may the people do to sustain a government pledged 
to the ‘protection of each citizen in his essential 
rights?” 

He never forgot that our institutions are the re- 
sult of the age-long struggle against the tyranny 
of sovereigns and the sovereignty of tyrants, —a 
truth which so many lawyers are slow in compre- 
hending and weak in defending. 

He knew that it is far more baneful in its con- 
sequences for the sovereign power residing in the 
people to perform acts of injustice or tyranny or 
usurpation than for kings, emperors, czars, and 
rulers, of whatever name, to exercise despotic 
power. 

He believed with Jefferson that the true func- 
tion of legislators “Is to declare and enforce only 
our natural rights and duties and take none of them 
from us,” and that that “Government is best which 
governs least.” 

He appreciated the conclusion of one of the 
wisest of American historians that “Man when least 
governed is greatest,” and that while all the 
agencies of government should exercise their proper 
functions, after all, “What men want, what they 
hunger for, what they will one day have the cour- 
age to demand and take, is less organic government 
—not more; a freer manhood and fewer shackles; 
a more cordial liberty; a lighter fetter of form and 
a more spontaneous virtue.” 

One of the most fruitful sources of social dis- 
ruption, political corruption and governmental 
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break-down, is disregard of, and indifference to, 
these principles and if lawyers will not follow his 
example and defend them in and out of public office, 


to whom may the people look: 

Finally, and of most importance in our est 
mate, is that devotion to duty which characterized 
all his acts, especially of an official nature. It is 
constantly revealed in his vetoes, his messages, his 
addresses, and his general attitude toward govern 
ment. While it is impracticable to recite particular 
instances, no one can study his life—even super- 
ficially—and not be impressed with his sense of 
fidelity in every relation and with respect to every 
question with which he was concerned. In every 
position which he occupied, he thought only of the 
performance of its duties without fear or favor. He 
would assist his friends, but he held rigidly to the 
view that friendship will not expect of public men 
—nor even suggest—the performance of improper 
or unjust acts. 

If by any possibility Mr. Cleveland could re- 
turn and pass through the streets and public places 


of this city and observe that there was 
ment or statue erected to his memory he 
enough of a philosopher and had such 
humor that he would probably use abou 
language as the noble old Roman Cato, the 
“| had rather it sh 
statue than why I| had one 
On the monument to William H 
Auburn is a simple inscription, “He v 
\nd if we were to write an inscription 


d be asked why | 


a monument erected to the memory 
Cleveland in this city to whose elevat 
tinction he contributed so much, it c 
nothing more appropriate than the set 
never shirked a duty.” 
“Let his great example stand, 
Colossal 
Seen of every land; 
To keep the soldier brave, 
The statesman pure, 
*Til in all lands and throug 
The path ol Duty be t 


OUR NATIONAL GOVERNMENT" 


By Hon. Fioyp E. THOMPSON 
Justice of the Supreme Court of Illinots 


¢¢] I, to please the people, we offer what we our- 

selves disapprove, how can we afterward 

defend our work?” said George Washington 
in May, 1787, as he assumed the duties of chairman 
of the most momentous convention ever organized. 
“Let us raise a standard to which the wise and 
honest can repair. The event is in the hands of 
God.” How ably they performed their task is at- 
tested by the fact that this wonderful instrument of 
a few hundred words, written 140 years ago, fur- 
nishes the framework of the government for this 
great nation of 120,000,000 souls and has been the 
Two years 


model for all subsequent constitutions. 
before Washington met at Philadelphia the other 
fifty-four delegates representing twelve of the 
American states, he had called a conference at Mt. 
Vernon to consider ways and means to give 
strength to what he termed the “half-starved, limp 
ing government, moving upon crutches and totter- 

roughout the summer these 


ing at every step.” Th 
farmers, and professional 


merchants, mechanics, 
men wrestled with the stupendous task at hand. 
Thirty-one of the delegates were lawyers and 
twenty-five were college graduates. Seven had 
signed the Declaration of Independence, eight had 
been governors, ten had served as state judges, 
eight had helped to frame their state constitutions, 
and thirty-nine had served in the Continental Con- 
gress. Throughout the 168 years intervening be- 
tween the meeting of the first legislative assembly 
at Jamestown on July 30, 1619, and the calling of 
the Philadelphia convention, these men and their 
fathers and grandfathers had been dealing with 
governmental problems. Never in the tide of time 


*Address delivered on Constitution Day at Davenport, Iowa 


have such men, such a country, and 
tunity met. When we call the roll of 
led in the establishment of 
there the immortal names of 
Jefferson, Hamilton, Madison, 


and scores of other gian 
| 





Providence seems to have 
we can readily understand how our scheme otf sell- 
g 


government proved not to be an idle and visionary 
dream, how the checks and tn 


workable were put in its framework, a1 w we 


were steered between the dread Cy lla « lespotism 
and the whirling Charybdis of the m nto, the 
open but uncharted sea of a rep tat I 
racy. The only assurance of the continuance of this 
government, which derives its just powe from the 
consent of the o yverned, is a continue revel 
for our Constituti 

Free government depends for its vita 
tue and good faith of those for whom it exists an 
by whom it is administered. 

With the adoption of our na 
tion there came into being a na There 
passed out of existence “the firm league of friend 
retaining 


+ 


mn and the system it guarantees 


ship” of states as political entities, ea 
“its sovereignty, freedom and independence,” and 
there was erected in its place a government of the 
American people. There was instituted one great 
consolidated government of the people of all the 
states instead of a government by compact with the 
states as constituent parts. The framers of the 
Constitution wisely recognized the natural divisions 
of the American people by established state lines, 
and by implication reserved the natural right of the 
people of each of the states to govern themselves in 
all matters not specifically delegated to the nati 
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vides that full faith and credit shall 
state to the public acts, records and 


fourth article pri 
given in each 


ceedings of every other state, that the 


’ j - +] ’ 
nen | y nd my authority be 


judicial pr 











cont i naftairs citizens of each state shall be entitled to all the 
1€1 Such main privileges and immunities of the citizens in the sev 
enance esse ( that bal eral states, makes provision for the admission of 
ce é * The new states into the Union, and guarantees to every 
\merican stat oT { eveloped along state a republican form of government and assures 
u] ( vhile each of them protection against invasion. The fifth 
‘ the national ¢ rtines tructure set article provides for the method of amending the 
| » by man fot post tate, as a Constitution, and the sixth declares that the Consti 
political entit nd | the sovet tution and the laws made in pursuance thereof and 
eign rights and } the citizet my] ng it treaties entered into by authority of the United 

Nea ( 1 States shall be the supreme law of the land 
¢ e peo} Theoretically, this was a complete constitution be 
We, the pe te State n order to cause the national government had no power except 
, e, msure that granted to it, but in practice it was known that 
: a a anes ralbe’ governments usurp power, and so many great students 
rots : es the of government demanded specific guaranties to preserve 
wards, sterity the liberty of the citizen. “In questions of power, 

\ l n tor the , ” . mm, 

ted State ’ The dual purpose of ‘™ wrote ‘homas Jefferson, “let no more be heard 
Constitutios stacenl tow tee ‘ieameane of confidence in men, but bind him down from mischief 
rst. to forn tional x ernment, ond by the chains of the Constitution.”” How prophetic ! 
O { ; P erty. Here is Every day we see instances of officers selected by the 
natural contra nd yet this great people people arresting without warrant and punishing without 
as been able, ind. to preserve stability trial. Often the fact that an over-zealous ofhcial 
rde S€ e freedom of has been clothed with official power by a self-cen- 
livi [his is due to the tered majority causes him to cast aside the seli- 
t that en when our restraint a monarch would exercise and to tyrannize 
ation was s! eople wert uttered over the individual or the minority in the name of this 
irge aré ernment developed as majority. “Wherever there is an interest and power 
r popu lems of gov to do wrong,” wrote Madison in 1788, “wrong will 
ernment manif ve generally be done, and not less readily by a power- 
While a n ion came into being with ful and interested party than by a powerful and in- 
e rat titu , no national terested prince.” And so the Bill of Rights, in ten 
rit was manife [here was no pride in citi- short articles, was added to and became a part of 
enship in te he new government the original document. These articles guarantee 
ad neithe ( the respect freedom of human thought and action, security of 
other g \ll allegience was to the the home, trial by jury, and all the other natural 
tate. As late a 314, threat of disruption of the rights of man. In 1798, the eleventh amendment, 
nion comil fr [assachusetts was not re- limiting the right to sue a state, and in 1804 the 


twelfth amendment, changing the method of elect- 








led ( But a was in the 
aking, a1 resident Jackson had a na- ing the president and the vice-president, were 
ul k of him when he served added. From 1804 to 1913 the Constitution re- 
tice on 5 ict of congress mained as the fathers intended, except for the un- 
t be obey tizens. As new states were avoidable compromise on slavery, a detested institu 
ed out t lomain by authority of the tion which Thomas Jefferson tried tq kill in his 
tional govern the advantages of national Declaration of Independence. During the seven 
yn began to1 themselves in unrestrained years immediately preceding 1920 there came into 
merce bet people of the several states, being the amendments permitting the imposition 
is ( tem, improved of an income tax and changing the method of elect- 
tal sé ( s, anew pa- ing United States senators, and the additions pro 
tism t 1861, came to the de- hibiting traffic in intoxicating liquor for beverage 
se t M\ e new nation purposes and prohibiting the states from denying 
scovert ( e has trod the suffrage on account of sex. Now there is a pro- 
, cloth f majesty and power, bear- posal to graft onto the Constitution another ap- 
g the tor rty, and teaching to all the pendage entirely foreign to its purpose. This would 
Id that hut m and human rights are grant Congress the power to limit, regulate and 
e con prohibit the labor of all persons under the age of 
One of the f f our Constitution which eighteen years. This proposal, so audacious and so 
1ys attract ttention is its brevity. The first needless in fact, shows so vividly to what length 
le creat e bra ‘the govern- organizations with selfish purposes and sympathetic 
nt a re the limitations of its power. people, led by hired propagandists, will go in tam- 
e se s the manner of electing pering with the organic law that it has called the 
e preside ted State defines his thinking people to the defense of the Constitution 
ywers al t [he third creates the judicial and no new additions are likely to be made soon. 
-_partme government, defines Whatever others there may be, there are at 
reas il trial by jury. The least four great principles of government which dis- 
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tinguish the system established under our national 
Constitution. 

First is the federal form of our government 
There is in this country no such political unit as the 
“people of the United States.” Other nations of 
importance are solid political units and all of the 
people of the country are governed from one polit- 
ical center. Our national government was erected 
by the “people of the several states” and the amend- 
ments to our fundamental law must be made by 
these forty-eight political units acting separately. 
The national government is conducted by the peo- 
ple of the several states through a president and 
representatives in Congress, elected by them. In 
order to establish a strong national government the 
people created a limited sovereignty and gave it a 
power ot attorney to exercise certain prerogatives. 
The Constitution enumerates these powers dele- 
gated to the national government and declares that 
all powers not so delegated are reserved to the peo- 
ple of the several states. If this republic is to live, 
we must guard carefully this right of local self- 
government. Every time the people lose sight of 
the fundamental idea that each community must 
solve its own police problems and resort to a 
cowardly cry for help from the national government 
before they have made an effort to help themselves 
they are endangering the sacred right of local gov- 
ernment. When the time comes that the votes of 
distant majorities, unfamiliar with local needs and 
customs, dominate local governments, the freedom 
of adjustment which preserves both national and 
local liberty in our system will be destroyed. This 
elastic government of federated states has, in 
spite of the views of the Old World statesmen to the 
contrary, worked wonderfully well. It is flexible, 
and a temporary false principle of government 
adopted by one of the states does not disturb the 
stability of the national Union. The people of the 
other states, who have held to the safe and proven 
course, steady the ship of state while the mis- 
guided unit returns to fundamentals. Under this 
system each state is a great experiment station. 
When some new idea is tried and found good in one 
state, others can adopt it, but if the new experiment 
fails it will affect only a limited area and a small 
group of our people, and the damage is quickly re- 
paired. a4 

Second, the people, in whom rests all authority, 
have by the Bill of Rights, made a part of the na- 
tional and every state constitution, set apart a cer- 
tain area of individual action which they say the 
government shall not enter. This principle of indi- 
vidual sovereignty is the foundation-stone on which 
our government is built. We hold that the rights 
enjoyed by our citizens are God-given rights and 
that the chief purpose of government is to protect 
these rights. The American system is built on the 
theory that the citizen is the source of all govern- 
mental authority and that governments derive their 
just powers from the consent of the governed only. 
The American idea is that there is a field of indi- 
vidual action which should be controlled entirely 
by the individual sense of right and wrong and that 
this characteristic of self-governing people is weak- 
ened by government regulation and control. We 
hold that men should, as far as is consistent with 
good order, be left free to regulate their own pur- 
suits of industry and improvement. It is this prin- 














ciple of individualism which has given the Amer- 
ican his high sense of personal honor and obligation 
and marked him with a resourcefulness hitherto un- 
known among men. 

Third, the feature most commonly regarded as 
American in government is our republican form. 
This is a compromise between an autocracy and a 
democracy. The people act through representatives 
who for a specified time are clothed with specific 
authority. This principle protects the individual 
from the greed and ignorance of a temporary 
frenzied majority, but at the same time gives the 
SOV ereign people power to govern themselves in an 
orderly manner. In order to fully appreciate this 
feature, it .is essential for us to know the distinc 
tion between a subject of a government and a citi 
zen of a nation. While our government exercises 
as much authority over the people of this country 
as the governments of other countries over their 
people, the authority here is exercised by a powe! 
the people themselves have created. The people, 
being the source of all governmental authority, have 
the power to limit or extend the power of the na 
tional government over them and, having this 
power to govern themselves through an agency 
created by them, they are citizens of a nation. On 
the other hand, where the source of governmental 
authority is in a centralized government and the 
government is controlled by some individual or 
group of individuals other than those over whom 
the government exercises its authority, the people 
of the country are subjects of such a government. 
Our republican form is a principle of government 
which the people themselves must preserve. ‘The 
courts have no power to declare what is and what 
is not consonant with the republican form of gov- 


ernment. This is a_ political question which the 
sovereign people must decide. The only guaranty 
of the continuance of this principle of our govern 


ment is the constant vigilance of an enlightened 
citizenry. 

The fourth, and probably the principle that 
stands out as being wholly American in character 
is the distribution of the three functions of govern- 
ment among three separate departments. When the 
power to make, the power to interpret, and the 
power to enforce the law, are vested in an individual 
or a selected group, tyranny is likely to follow. The 
study of the science of government will disclose 
that as these natural functions have been separated 
so has free government advanced through civiliza- 
tion. Many governments have independent legis 
lative and executive departments, but our Constitu- 
tion gave to the world the independent judiciary 
This independence does not mean that the courts 
are above the legislative and executive departments 
{t simply means that all departments are equal and 
all subject alike to the will of the governing people 
as expressed in their written constitution. If the 
limits set by this people in their fundamental law 
may at any time be transgressed by those intended 
to be restrained, to what purpose is their power 
limited and for what reason is that limitation com- 
mitted to writing? It is a proposition too plain to 
be disputed, that if the legislative department is to 
pass any sort of legislation it wishes, without re 
gard to conformity to the constitution, then written 
constitutions are absurd attempts on the part of the 
people to limit a power which is itself illimitable 


































































stringent 
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a bad piece 


lhe builders of this government designed it to pro- 
tect the rights of the individual and of minorities 
against the encroachment and oppression of a tem- 
porary majority, this government is to en- 
dure in its present form the independence of the 
judiciary must not be destroyed. This distinguish- 
ing feature of the American system of government 
is, according it the best thought of the world, our 
greatest contribution to the science of government. 


this annivet of the 
whether lack of respect 
evidence 


A pertinent 
yirth of our Const 


sary 


tor some provision ot the Constitution is 

of a revolt against o1 hole system. History does 
not answer in the aff itive. The framers of the 
Constitution intend that the president of the 
United States shou e elected by presidential 
electors selected | people, but the people im- 
mediately modified tl provision by electing their 
president by direct e and sending the electors 
as mere agents t ut their will. The Consti- 
tution commands ( ress to apportion representa- 
tives among the st states included within the 
Union every ten ye but Congress continues to 
refuse to obey late. Because the letter and 
the spirit of the amendment are ignored 
in the south as to Et pians and in all states as to 
Mongolians, and bi ise certain elements of the 


population thi the nation, particularly in 


the northeast, respect the Eighteenth 
imendment does not imply disrespect for the whole 
Constitution nor for the government. The same 
iter, who dema that his congressman pass 


forcement of the eighteenth 
imendment, threat m with retirement if he 
tutional mandate for reapportion- 


laws 


beys the con 


ment Unfortuna there is much hypocrisy 
among us. The dealer in illicit liquor is an en- 
thusiast for those provisions of the Constitution 
which guarantee by jury and which forbids 
unreasonable seat 1 seizure, but he& despises 
the Prohibition act On the other hand, there aré 
good people wh re so zealous in their fight 
against intoxicating liquor that they advocate legis- 
lation which in effect denies the right of trial by 


ury and removes the limitations on search and seiz- 


ure. Both groups e wrong. But wisdom cannot 
sit at the table wit assion and prejudice and so 
ve can not expect ersal approval of all laws or 
ll constituti isions The eighteenth 
imendment to t stitution is not held in dis- 
respect by some I ur people because others dis- 


nendment nor because of the 
which requires reap- 
people, who are habitually 
respect whaf they consider 
t for all law is 
the north, who 


egard the f fteent 
ision 


rtionment Because 


yn disresper 


ot implied. The 1 people of 
i 


nullified the Fugitive Slave act by actively assist- 
ing slaves to es e, were not lawless, nor were the 
good people of th uth who did not surrender all 
elf-respect and | to the vicious reconstruction 
icts Nullification imperils orderly government and 
[I deplore that it ts in any degree, but the fact 
that laws ha ssed which large groups of 
sood people refuse to respect ought to be a warning 
to the thinking | le of this country. This gov- 
ernment cannot long exist if any substantial portion 
f our citizens disobe defy the law. We must 


a law lacks the authority of 


ognize that 
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conscience and public opinion it lacks the qualities 
necessary to make it effective in a self-governing 
commonwealth. Our people are not lawless. They 
rank first among all the peoples of the world in love 
of orderly government. Let us take heed from the 
unrest being created by the extension of regulation 
of the personal conduct of our citizens lest nullifica- 
tion grow until our whole structure falls. Do not 
misunderstand me. It is not my purpose to provoke 
contention by trenching upon controversial subjects 
Thinking Americans ought to be able to rise above 
the controversial plane on this natal day and phil- 
osophically discuss great principles of government. 
The power to amend our constitution and the 
facility of its exercise warn us not to put our trusf 
in mere form of government. We may have in 
theory the best form known to man, but we shall 
maintain our aims and purposes in government 
only so long as our Constitution preserves the dual 
character of our government. 

The menace to the continuation of our govern- 
ment under a written constitution is not the radical 
communist or anarchist. It rather the more 
plausible reformer who seeks to undermine our gov- 
ernmental structure by tearing down the time- 
proven safeguards. The danger to this republic is 
not open revolution but the insidious corruption of 
its fundamental principles. Where are we to look 
for the mental initiative to restore respect for the 
Constitution? The electorate at large cannot initi- 
ate the remedy because they have no means of inter- 
communication. It must come from the individual. 
It must come from those individuals who by train- 
ing are capable of forming an intelligent judgment 
and who have the capacity to lead others. When 
enough such individuals have reflected upon the 
problem, have formed a judgment and have joined 
in a common effort to put their conclusion into ef- 
fect, there will be something done. By no sort of 
specious argument or special pleading can we of 
the legal profession relieve ourselves of the grave 
responsibilities placed upon our shoulders. The Bar 
is and always has been the auxiliary of free govern- 
ment. The people have the right to expect from 
us affirmative impersonal thinking. We must rise 
above the unthinking mass that is used by the party 
organization to keep the political machine in order. 
We must step forward as individuals and take our 
stand for the Constitution. We must demand that 
our representatives in our legislative bodies honor 
the oath they have taken to support the Constitu- 
tion. Our brethren of the Bar, more than any other 
group of citizens, set up this form of government, 
and with us will ever remain the obligation to steer 
the Ship of State in the safe and chartered course. 

The American system of government is the 
product of American minds trained in the school of 
American politics. It was framed by men who had 
had actual experience in the administration of the 
government of their several colonies. Most of 
them had been educated at Harvard, William and 
Mary, Yale, Princeton and other American colleges. 
They drafted a scheme of government which has 
excited the admiration of the statesmen of the 
world. Our Constitution has been described as 
“the most wonderful work ever struck off at a given 
time by the brain and purpose of man.” That our 
scheme of government has been eminently success- 
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ful is demonstrated by the nearly every 
people has in one form or another Under 
this system our people have enjoyed a greater meas- 
ure of prosperity and happiness than any other. In 
no country in the been possible for 
so many individuals of obscure and humble ogigin 
to rise to positions of wealth and influence. All 
these superior advantages developed under a sys- 
tem of government which has stood the acid test 
of time and has successfully emerged from the ter- 
rific heat of a great civil war. All this great de- 
velopment and prominence came to us before the 


world has it 
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dangerous tendencies against government under 
written constitution took root. 

Self-government is now on trial. So has it 
ways been and so will it always be. Each genet 
must meet its own responsibilities, and solve { 
itself its problems. My fervent 
posterity will be able to point to us 
pride as we point to our forefathers. Let us toda) 
in tribute to our forebears, pledge our lives 
serve and maintain this priceless heritage a1 
it down to posterity untorn by selfishness and un 


hope is that out 


decayed by neglect. 
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WORK OF SECTIONS OF THE ASSOCIATION AT 
BUFFALO MEETING 


\ _- 
ASSOCIad 


Section of Legal Education and Admissions to Bar Takes Steps to Push Adoption of 
tion’s Educational Standards—H. C. Horack Chosen Adviser of Section and Will Give 
His Entire Time to this Work—Section of Patent, Trade-Mark and Copyright Law 
Has Interesting Meeting—Section of Criminal Law and Criminology and Judicial 
Section Hear Views of Prominent Psychiatrists—Mineral Law Section 
Will Appoint Committee at Secretary Work’s Suggestion 


Section of Legal Education and Admissions give his full time to the work of 


to the Bar that help might be given to those states that are 


; HE. discussion of matters concerned with legal seeking to advance their standards of admissio1 
education and admissions to the Bar was given the Bar by complying with the requirements 
more attention and created more general inter- the American Bar Association. The main idea sug 

est at the Buffalo meeting than has been the case gested was that there should be systemat ope 
at anv time since the adoption of the American Bar ation between the American Bar Association an 
Association standards in 1921. This was due largely state and local bar associations, boards of law ex 


‘il on Legal Education aminers, and other groups that may be inte 


ans lest ty ERE 0 0 ie 


to the attitude of the Coun este 
and its expression of the feeling that the time had seeking to advance the standards in the severa 
: come when it should attempt more fully to assume _ states. 
, the burdens and responsibilities which had been That a great change in the attitude the 
h placed upon it by the American Bat Association lawyers toward legal education has taken place 
4 through the adoption of these standards. The offi- the last few years was quite apparent The unani 
4 cial meeting of the Section was held immediately mous approval of the plans of the Council showed 
following a dinner which was opened to all inter- very clearly that the American Bar Associati 


ested in legal education and to which special invita- f 
tions had been sent to the Deans of all American 
Law Schools, law examiners in all the 
states, and many other groups dealing particularly 
with legal education. Some three-hundred persons 
were present, making one of the Council in looking forward to the establishment 
of the Section ever held. a Bureau to which interested 
The meeting was presided over by Mr. Silas for aid and information in mat 
Pete 


H. Strawn of Chicago, the newly elected president legal education He emphasized the desire of the 


is today fully convinced of the soundness of 
standards 
possible. 

Mr. Wm. Draper Lewis, of Philadelphia, Vi 


chairman of the Section, explained the 


and desires to promote then vherever 


boat Is of 


largest meetings 
persons might 


ers concerned wil 







of the American Bar Association, who has been American Bar Association to cooperate with local 
chairman of the Section for a number of years and organizations that may be interested incing 











whose active interest in legal education has been’ the standards for admission to the Bar in the sé 
largely responsible for the promotion of the Amet eral states. Mr. H. C. Horack, of Iowa City, Iowa 
ican Bar Association standards during the last was called on and spoke shortly of the desire of the 
several vears law schools to improve and gave assurat t 
The problem which the Council was particu any action on the part of the American Bar A 
larly anxious to have presented to the Section in ciation to give them aid and encouragement in es 
volved a new step so far as the activities of tl tablishing and upholding good standards and 
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proving their condition would be most gratefully 
The resolutions 


Association are concerned. The plan 
secured who could 


American Bar 
suggested was that someone be 





received. which 








r 


‘g] 











Wor K QO} 











ree 


V. A 


Horacl is 


| 


esta 1< 


Section of Patent, Trade Mark and Copy 
14 + +] LT 4 


Bar Associ 


’ ' Wt 
Ss \ 


D..¢ 
r¢ ’ } é 





r 
( 


lation 


cessful 


SECTIONS AT BuFFALO MEETING 


the 
ciation 

1 
sucn 


a 


1or ac- 
vard 

hat the 

im at red- 
sed upon 
some 


++ 
om 


sirable 
ncerning 
ich were 

in each 
for a 
so that 
i” ad- 


~ 


ered 


to 


ties for 


be 
tion and 
1 times 
} Se held 
ard of 
nts for 
their 
redited in- 
yr ol 


wi 


any 
ich 
ment they 
se at tually 


and 


the 


ficers for 
per Lewis, 
ayes, Wis 
Wisconsin. 
vas elected 


her mem- 


vly organ- 


id the ap- 


net and de 


1d to this 
wa City, 
1 an office 
ouncil. 


right Law 


1 


el Statler, 


afternoon 


yr the cen- 
g@ the gen 


was 
since 

leeply 
is aeep!) 


recovery 
however, 
ews upon 
Office 


nt 





HORACK 


MR. H. C. 

Mr. H. C. Horack of Iowa City, Iowa, recently ap- 
pointed Adviser by the Council on Legal Education and 
Admissions to the Bar, has been actively engaged in mat- 
ters concerned with legal education for twenty-five years. 
His experience as a law teacher began at the University 
of Wisconsin but most of his time has been spent as a 
member of the faculty of the College of Law at the State 
University of lowa. He now President of the lowa 
State Bar Association, having also been Secretary of this 
Association for a number of years. He well known 
to the law school men of the country, having served as 
Secretary the Association of American Law Schools 
Mr. Horack is a life member of the American Law Insti- 
tute and has been one of the advisers working on the 
Restatement of Agency. He is a graduate of the Liberal 
Arts College of the State University of Iowa and holds 
law degrees both from that institution and Harvard. He 
has contributed to various legal magazines and is a mem- 


is 
is 


ot 


ber of Phi Delta Phi legal fraternity, and the Order of 
the Coif. He has been a member of the American Bar 
Association since 1914. 


practice in a comprehensive and instructive letter 
addressed by the Commissioner to the Chairman of 
the Section, which was read soon after the meeting 
had convened. 

The chief business was discussion of certain 
bills pending in Congress intended to work changes 
in the present law of patents, trade marks and copy- 
rights, and procedure in the Patent and Copyright 
Offices. 

The Committee on Patent Law Revision, which 
had been charged at the spring meeting in May last 
with consideration of the Soldiers’ Patent Exten 
sion Bill (S. 4927), providing for extension of the 
duration of United States letters patent granted to 
persons in the military or naval service during the 
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world War, reported, through Mr. Arthur C. Fraser, 
its disapproval of the bill for several reasons, among 
them being the fact that the practice of extending 
patents has been abandoned in this country since 
1861. And moreover, if enacted the bill would cre- 
ate widespread confusion and uncertainty because 
for a long time it could not be known what patents 
would be extended, nor for how long. Again, the 
bill was characterized as class legislation, reward- 
ing, among the five millions of men in the service, 
only those who were patentees of the United States. 
The Committee was further of the opinion that, 
while the bill is intended to benefit patentees in the 
service, it would directly injure more service men 
than it would benefit, in that patent extensions 
would adversely affect many important industries. 

The Jurisdiction Bill (H. R. 16222), to transfer 
patent appeals from the Court of Appeals of the 
District of Columbia to the Court of Customs Ap- 
peals, the latter to be known as the Court of Patent 
and Customs Appeals, was favored by the Commit- 
tee, though a change in the form of the bill was sug- 
gested. 

The Cramton Bill (H. R. 5811), to prevent 
fraud, deception or improper practices in connection 
with business before the Patent Office, was dis- 
cussed, especially the provision relating to the use 
of the words “attorney” and “lawyer” by practition- 
ers before the Patent Office who are not members 
of the bar. This bill received the approval of the 
Section in the form in which it passed the House 
of Representatives on June 7, 1926, which would 
prevent persons not members of the bar who may 
be admitted to practice before the Patent Office 
after the bill shall have been passed by Congress 
and approved by the President from calling them- 
selves “patent attorneys” or “patent lawyers.” In 
this form, it will be observed the bill will not affect 
the right of persons not members of the bar to call 
themselves “patent attorneys” or “patent lawyers” 
provided they shall have been duly admitted to 
practice before the Patent Office before the enact- 
ment of the bill into law. 

The Section was of the opinion that it would 
be unwise to transfer interference proceedings from 
the Patent Office to the Courts. 

A resolution was adopted opposing separation 
of the Trade Mark Division from the Patent Office. 

The Section approved the proposal to amend 
Section 4916 R. S. to provide that causes of action 
arising under an original patent shall not be abated 
so far as concerns original claims which are re- 
tained in a re-issue, that is, the re-issue shall con- 
stitute a continuation of the original patent and 
shall have effect continuously from the date of the 
original to the extent that the claims of the original 
and reissue are identical. 

The Section approved the proposed amend- 
ments to Sections 4886 and 4892 R. S. to eliminate 
the technical defense of invalidity of a patent where, 
through mistake, a sole inventor had joined another 
or others with himself in a joint application. 

The Section adopted without reservation the 
report made by the International Convention at the 
Hague last October. 

The Design Copyright Bill, with a few changes 
suggested by Mr. Henry D. Williams, was ap- 
proved. 

The Committee on Legislation, Mr. A. C. Paul, 
Chairman, was continued and requested to present 
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to Congress the bills approved by the Section, and 


the Chairman of the Section, Mr. Edward S. Rogers, 


was requested to present to the American Bar As- 
sociation for its approval the bills approved by the 
Section. 

For the first time in the history of the Section, 
all officers were unanimously re-elected. The offi- 
cers are: Chairman Edward S. Rogers, Chicago, 
Ill.; Vice-Chairman, Harry Frease, Canton, Ohio; 
Secretary, William E. Dyre, Washington, D. C.; 
Treasurer, Henry M. Huxley, Chicago, III. 

The membership of the Section Council for the 
coming year will also be the same as last year, ex 
cept that Mr. Marcus B. May was elected to fill the 
vacancy caused by the resignation of Mr. Charles 
E. Brock. The Council is composed of the officers 
ex-officio and: Otto R. Barnett, Cleveland, Ohio; 
Arthur C. Fraser, New York, N. Y.; Charles H. 
Howson, Philadelphia, Pa.; Marcus B. May, Bos- 
ton, Mass. 

The meeting was adjourned subject to call of 
the Chairman. The annual Section Dinner was 
then served in the Fillmore Room of the Hotel 
Statler, and was well attended by members, their 
ladies and guests. The Chairman of the Section, 
Mr. Edward S. Rogers, presided, and the Hon. 
Arthur C. Denison, Judge of the United States 
Circuit Court of Appeals, 6th Circuit, delivered a 
most instructive and interesting address on the 
subject of Judicial Thinking in Patent Cases by 
both Judges and Counsel. 

WiLi1AM FE. Dyre, Secretary 


Criminal Law and Criminology 

The Section of Criminal Law and Criminology 
held three sessions on Tuesday, August 30, 1927, at 
the Hotel Statler, the first at 10:00 a. m. in Parlor 
\, the second at 2:00 p. m. in the Georgian Room, 
and the third at 8:00 p. m. in the Chinese Room. 
The morning and evening sessions were presided 
over by the Chairman of the Section, Hon. Oscar 
Hallam, of St. Paul. The presiding officer of the 
afternoon was Hon. T) Scott Offutt, of Towson, 
Maryland, acting Chairman of the Judicial Section. 

The program for the morning meeting con- 
sisted of the address of the Chairman and a report 
by the Secretary. The Chairman’s address had to 
do with the work of the Section during the past 
year, and also included suggestions as to future 
activities. Much valuable statistical material upon 
the subject of crime was presented by Judge 
Hallam and it, with his keen observations upon the 
subject of criminal justice gleaned from his experi 
ence as a criminal trial judge and as Chairman of 
the Minnesota Crime Commission, will make valu- 
able reading when it appears in the annual report. 
The report of the Secretary was upon the subject, 
“Activities of Bar Associations and Legislatures in 
Connection with Criminal Law Reform.” The re 
port was based upon replies to inquiries addressed 
to Attorneys General and Bar Association presi 
dents in the various states. It outlined briefly pro- 
grams of work undertaken by various national and 
state research organizations and Bar Association 
committees, and called attention to important 
trends in legislation during the last two years. 

At the afternoon session, the program was the 
joint offering of the Section of Criminal Law and 
Criminology and the Judicial Section. The first 
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elected vice-chairman, and Justin Miller, the newly 
elected chairman. 

The officers and council members of the section 
for the coming year are: Chairman, Justin Miller, 
Dean of the Law School, University of Southern 
California, Los Angeles; Vice-Chairman, A. A. 
sruce, Professor of Law, Northwestern University, 
Chicago, Illinois; Secretary, Alfred Bettman, At- 
torney at law, Cincinnati, Ohio. The Council mem- 
bers are Oscar Hallam, St. Paul; Charles E. Mat- 
son, Lincoln, Nebraska; Charles C. Butler, Denver; 
Walter K. Tuller, Los Angeles; Edwin M. Abbott, 
Philadelphia. 

Justin MILLer. 


Section on Mineral Law 


The annual meeting of the Mineral Law Sec- 
tion of the American Bar Association was held at 
the Statler Hotel, August 30th, 1927, Buffalo, New 
York, with a splendid attendance on the part of 
lawyers interested in mining laws. The program 
was as follows: 

Address by Honorable Clarence E. Martin of 
Martinsburg, West Virginia, on the subject “Rela- 
tive Rights and Duties of Subterranean Proprie- 
tors.” 

Address by Honorable Hubert Work, of Wash- 
ington, D. C., Secretary of the Interior and Chair- 
man of the Federal Oil Board, on the subject “Con- 
servation of Oil.” 

Address by Judge A. Veasey, of Tulsa, Okla- 
homa, General Counsel of The Carter Oil Company 
and the non-resident lecturer on the law of oil and 
gas at the University of Michigan, on the subject 
“Legislative Control of the Business of Producing 
Oil and Gas.” 

The addresses were particularly opportune be- 
cause the problem of conservation is now of great 
interest to the public, as well as those directly en- 
gaged in mining operations. 

Three schools of thought have developed with 
respect to legislation concerning the conservation 
of oil—first, those who believe that the Federal 
Government has no authority to legislate on the 
subject of conservation of oil; second, those who 
believe that conservation of oil is a subject of fed- 
eral legislation; and, third, those who believe that 
legislation respecting oil must come from the states 
in which the oil is produced. 

The Secretary of the Interior at the close of his 
address suggested the appointment of a committee 
of nine to study the general problem of legislation. 
He suggested that the composition of the com- 
mittee be as follows: three members to be ap- 
pointed by the Federal Oil Board, three members 
to be selected by the Oil Industry, and three mem- 
bers to be selected by the Mineral Section to advise 
and co-operate with the committee. 

Accordingly, the Mineral Section adopted the 
following resolution: 


“Reso.vep, that the chairman of this section shall appoint 
a committee composed of nine members, to consider and re- 
port upon such laws and proposals relating to the conservation 
of mineral resources within the United States, as (1) such 
committee shall select, or (2) as shall be referred to it by 
the section or its Council; which committee shall have author- 
ity and is hereby directed to (a) cooperate, insofar as may be 
consistent with its duties and the Constitution, By-Laws and 
traditions of The American Bar Association, with other indi- 
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viduals and organizations having similar or analogous pur- 
poses, and (b) to constitute and define the duties and methods 


of procedure of as many sub-committees as may seem to it 
from time to time necessary.” 

Under the provisions of this Resolution, the 
Chairman of the Mineral Section is to appoint a 
committee of nine members, which in turn will 


select a sub-committee of three members of the 


Mineral Section to co-operate with the committee 
suggested by the Secretary or any other committee 


in formulating certain legislation, or opposing the 


formulation of legislation, depending upon the 
ality of the sub- 





views of the committee as to the 
ject matter proposed. This committee will un- 
doubtedly be announced in the near future 

The first Mineral Section meeting was a most 
successful one and many new members have been 
enrolled. 

The officers and Counci 
are as follows: Gurney E. Newlin, Chairman, 935 
Title Ins. Bldg., Los Angeles, Calif.; Earle W. 
Evans, Vice-Chairman, First National Bank Bldg., 
Wichita, Kan.; Peter Q. Nyce, Secretary, National 
Press Bldg., Washington, D. ¢ Jefferson P. 
Chandler, Treasurer, 617 A. G. Bartlett Bldg., Los 
Angeles, Calif. 

Counci_: James A. Veasey, The Carter Oil 
Company, Tulsa, Okla.; John C. Townes, Humble 


for the ensuing year 


Oil & Refg. Co., Houst Texas; S. L. Herold, 
P. O. Box 202, Shreveport, La.; J. C. Denton, Care 
Cosden & Company, Tulsa, Okla.; T. J. Flannelly, 


Prairie Building, Independence, Kan.; John Gray, 
Coeur d’Alene, Idaho; Clarence E. Martin, Martins- 
burg, West Virginia. 

I suggest that all lawyers interested in mineral 
law enroll in the membership of this Section. This 
can be done by addressing a letter to me requesting 
enrollment. 

I further suggest that all lawyers interested in 
mineral law who are not members of the American 
Bar Association, should obtain membership in the 
American Bar Association and request enrollment 
in the Mineral Section. All members of the Min- 
eral Section are kept informed from time to time 
regarding the progress of the Section. 

Any information respecting the Mineral Sec 
tion of the American Bar Association can be ob- 
tained by addressing me, National Press Building, 
Washington, D. C 
Peter Q. Nyce, Secretary 


Judicial Section 
The Judicial Section of the American Bar As- 
sociation held its Fifteenth Annual meeting in the 
Hotel Statler, at Buffalo, N. Y., on August 30th. 
1927. 
The attendance both at the business sessions 
and at the dinner was excellent, and indicated an 
increasing interest in the work of the Section by 


the judges who are members of the Association. 
The dominant note of the meeting as indicated 
by the addresses made and the resolutions adopted 
was, that the Section could render very much more 
effective service if its membership were increased 


and its organic duties bt 
Membership had been restricted to members 


of Appellate Courts, State and Federal, but as the 


] 


, 
oadened 


598 AMERICAN Bar ASSOCIATION JOURNAL 


result 


the Association, any member of the association 


who is or has been a member of a Court of record, 
Federal or State, is automatically a member of the 


Section. 
It was thought, too, that the composite e 


perience and learning of the membership of the 


Section, might be utilized to a far greater extent 
if there were committees appointed to co-operate 
with such allied organizations as the Section on 
Criminal Law, Jurisprudence, and Bar Associati 

Delegates. Accordingly resolutions were formu 


lated and adopted providing for the appointment 
of such committees 
At the morning session Hon. Edward R. Fi 


Appellate Division, New York, read a very intet 


esting, timely and instructive paper on Judicial 
Procedure, and the necessity in some jurisdictions 
for the reconstruction of what he referred to as “th 


antiquated judicial organization” and “antiquated 
judicial machinery” that we now have. His paper 
had resulted from a very keen study and analysis 
of judicial procedure, not only in the State of New 
York but elsewhere, and from the necessity adapt 
ing machinery that has become worn out and ol 
solete, to existing needs, and to further that put 
pose he submitted the following resolution, which 
was adopted: 


“Resolved: That the Judicial Section ask t 


Committee to consider the feasibility of asking leading 

ness organizations such as the National Char ( 
merce. The National Industrial Conference Board, the A 

can Bankers Association, and other appropriate 

tions to appoint a representative to meet present mimiutte 
of this Association, or to a relatively small joint ( 1 « 
mittee of the Bench and Bar, including the chai: of the 
appropriate committees of this Association, to survey tl yt 


ganization, rules and methods of procedure and 
courts, the work accomplished and the result 





system and its various parts, and report whether the growtl 
of the administration of justice has been comm irate with 
the rapid advance of business, and if not, to recommend a 
program through which a better adjustment may be accom 
plished.” 

The morning session was concluded by the 
nomination and election of the following officers 
Chairman, T. Scott Offutt, of the Court of Appeals 


of Maryland; Vice-President, Arthur P. Rugg, of 
the Supreme District Court of Massachusetts; 
Executive Committee: Frederick E. Crane, Court 
of Appeals of New York; Carrington 17 
Chief Justice of the Supreme Court of O! 
Von Moschzisker, Chief Justice of the Suprem 
Court of Pennsylvania; Rufus E. Foster, of the 
Federal Court of Appeals of the Fifth U. S. Circuit; 
Judge O. L. Phillips, of New Mexico, District Judge 
of the Eighth U. S. Circuit. 

In the afternoon the Judicial Section met 
jointly with the Section on Criminal and ; 
the proceedings of that session will be found in the 
report of the Section on Criminal Law, it is need 
less to refer further to it here 

The Annual Dinner was held in the Hotel 


> 
J 


Statler. Addresses were made by Hon. T. Scott 
Offutt, Hon. Carrington T. Marshall of the Suprem« 
Court of Ohio; Hon. Robert Von Moschzisket 
Chief Justice of the Supreme Court of Pennsy 


vania, and Hon. Frederick E. Crane of the Court 


of Appeals of New York 


yf an amendment to its by-laws approved by 
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President Strawn’s Reply to Mr. Archer’s Circular 








The following let een sent by President 
Silas H. Strawn of the tion to Mr. Gleason L. 
rche1 Dea O Law Scl _ Boston, 
. ’ 1 Fy | ~ - 
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iddressed to the met f the \merican Bar As 
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( October 11. 1927 
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LETTERS OF INTEREST TO THE PROFESSION 


of the Section that this year the Council thought a 
better attendance could be obtained if we had a dinner 
on Thursday evening instead of having a meeting on 
Tuesday, as had been customary in former years. Ac- 
cordingly, before I left for Europe in June, we 
arranged to have the meeting of the Section at dinner 
at 6:15 P. M. on Thursday, September Ist. A meet- 
ing of the Council (not the Section) was noted in the 
preliminary program for one o'clock on Tuesday, 
August 30th. Notice having gone out to that effect, 
obviously the meeting of the Section could not be ad- 
vanced to Tuesday, as you requested. I take it the 
date of the meeting was wholly immaterial, provided 
opportunity was afforded any member to discuss any 
subject proper for consideration by the Section. As 
stated, to get a larger attendance was the very purpose 
of having the meeting on Thursday evening instead of 
luesday. 

It was my privilege to attend the meeting of the 
Association in Cincinnati in 1921. I can not agree 
with your statement that the American Bar Association 
rule was adopted by a “packed” meeting of the Section 
of Legal Education. The rule was based upon a report 
made by a committee, of which the Honorable Elihu 
Root was chairman, after full investigation of the sub- 
ject and after full debate at the Association meeting 
rhat resolution, as you know, states that the American 
Bar Association is of the opinion that every candidate 
for admission to the Bar should give evidence of 
graduation from a law school complying with the fol 
lowing standards: 

“(a) It shall require as a condition of admission at 

least two years of study in a college. 

“(b) It shall require its students to pursue a course of 
three years’ duration, if they devote substantially all of 
their working time to their studies, and a longer course, 
equivalent in the number of working hours, if they devote 
only part of their working time to their studies. 

“(c) It shall provide an adequate library available for 
the use of the students 

“(d) It shall have among its teachers a sufficient 
number giving their entire time to the school to insure 
actual personal acquaintance and influence upon the whole 
student body.” 

The resolution further directed the Council on 
Legal Education and Admissions to the Bar to call a 
conference in the name of the American Bar Associa- 
tion, to which the State and local Bar Associations 
should be invited to send delegates, for the purpose 
of uniting the bodies represented, in an effort to create 
cohditions favorable to the adoption of the principles 
above set forth. 

Such conference was held at Washington on Feb 
ruary 23 and 24, 1922, at which the standards with 
respect to admission to the Bar, adopted by the As- 
sociation at Cincinnati were endorsed, with certain ex- 
planations, among which explanations were the fol- 
lowing: 

“(6) We endorse the American Bar Association's 
standards for admission to the Bar because we are con 
vinced that no such monopoly will result from adopting 
them. In almost every part of the country a young man 
of small means can, by energy and perseverance, obtain 
the college and law school education which the standards 
require And we understand that in applying the rule 
requiring two years’ study in a college, educational experi 
ence other than that acquired in an American college may, 
in proper be accepted as satisfying the requirement 
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of the rule, if equivalent to two years of college work.” 

It is further provided in Section 8: 

“(8) Whenever any state does not at present afiord 
such educational opportunities to young men of small 
means as to warrant the immediate adoption of the stand- 
ard, we urge the bar associations of the state to encour- 
age and help the establishment and maintenance of good 
law schools and colleges, so that the standards may become 
practicable as soon as possible.” 

The resolutions adopted at Buffalo were to 
effectuate the above quoted resolutions which were 


adopted at Washington. 

My own views on the subject of requirements for 
admission to the Bar are expressed in an address I 
made to the Florida State Bar Association on April 
Sth last, which was printed in full in the AMERICAN 
Bar AssociATION JouRNAL for July. At the meeting 
in Buffalo, I again stated that while an experience of 
thirty-eight years at the Bar had convinced me that in 
these times a college education, plus three years at a 
law school was necessary to attain any degree of suc- 
cess at the Bar, yet a poor young man should be per- 
mitted to get his education out of college, so long as 
he had the education. 

You do the new chairman and secretary of the 
Section of Legal Education an injustice when you say 
that, having been identified with the college movement 
for years, it may be expected that an effort to reverse 
the action taken at Buffalo may be made at the next 
convention. There is no basis for such an assertion. 
I have the highest admiration and regard for the in- 
tegrity and ability of the chairman and secretary of 
the Council, and for the Council as a whole. The Bar 
may be assured that they will use their best efforts 
faithfully to carry out all resolutions of the Association 
pertinent to legal education. 

I regret exceedingly the length of this letter, or 
that it is necessary for me to write at all, but in the in- 
terest of fair play I could not remain silent. 

Yours very truly, 
Siras H. Strawn. 


Mr. Gleason L. Archer, 
20 Derne Street, 
Boston, Massachusetts. 


“Arnold the Miller” 
Eprtor, THe AMERICAN Bar ASSOCIATION JOURNAL: 

As a German Jurist I should like to comment on Mr. 
Tracy's article published in the August number of the 

ournal of the Assotiation about the case of Arnold the 
Miller and Frederic the Great's intervention: 

Mr. Tracy is to be congratulated on his handling of 
the theme. I have read a number of articles dealing with 
this case, and Mr. Tracy’s is by far the most interesting 
and dramatic. 

The comments that I have to make deal not with 
the facts but with the significance of the case in the his- 
tory of German law. 

This law suit has become such a cause célébre, not on 
account of its human interest, not as an example of ju- 
dicial action, which although technically correct, is unjust, 
‘ but—and this may perhaps be surprising—because it es- 
tablished firmly the principle in Prussia that the sovereign 
cannot intervene and overthrow the judgment of a court 
in a civil case. 

With the beginning of the 18th century this idea had 
taken root in Prussia under the influence of the school of 
“Natural Law,” the French encyclopedists and especially 
Montesquieu’s “Esprit de loi.” Frederic II himself recog- 
nized this principle in his “Dissertation sur les raisons 
d’etablir et d’abroger les lois”—here can also be found 
such modern opinions as “many laws confuse jurispru- 
dence”—and it was embodied expressly in the corpus 
Fredericianum, the codification which had been started 
under his father’s reign. While Frederic usually refused 
requests to intervene in civil proceedings referring to “his 
well known principles in this matter,” he occasionally 
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could not resist an attempt to interfere, but always en- 
countered the strongest and successful opposition of the 
courts. Thus for instance, when a count once brought 
the minister of justice a cabinet rescript of Frederic, jp 
which a judgment to pay a certain amount was counter. 
manded, the minister not only disregarded the royal com. 
mand, but he had the count thrown into jail and the 
count was liberated only after the judgment had been 
paid by Frederic himself. It is reported that the minister 
called to account by Frederic, told him that his lead, but 


not his conscience was at His Majesty’s disposal. Upon 
that Frederic wrote him that he was a very decent fel- 
low, but a big fool, to which the minister answerej. }y 


wished to call to His Majesty’s attention that His secre- 
tary had used very indecent language against His Majesty's 
first servant, and he expected that the secretary would 
be reprimanded seriously. Frederic being rather piqued 
about that note nevertheless said to the minister later in 
a minister’s council: “I have told my secretary,”’—a pretty 
good apology for an absolute monarch. 

Also in Arnold’s process when Frederic first demanded 
from the Kammergericht all the papers and a report giving 
the reasons for the decision, the president sent the papers 
but with a bare remark: “We have decided that way and 
that is enough,” and indeed it was enough. Frederic did 
not insist any further upon the report. 

He ordered a thorough investigation, as Mr. Tracy 
has explained so ably, and came to the conclusion that 
the courts had done great injustice. Whether this con- 
clusion was right or wrong is still very doubtful. Any- 
way the king was tossed between the Scylla of his con- 
stitutional duties and the Charybdis of his responsibility 
for the administration of justice in his state. 

His decision is characteristic of his time. He did not 
overthrow the judgment. The miller did not receive his 
mill. Mr. Tracy's statement that the king’s decision in- 
cluded the restoration of the mill is a slight error. The 
king did not attempt to upset or even modify the court's 
decree, what he did was to dismiss the minister of justice 
and the judges who had participated in the case, and de- 
manded that they should be indicted by the Kammergericht 
for violation of their duties; and even when the Kammer- 
gericht refused absolutely to punish the judges, Frederic 
himself declared the sentence and ordered them to be sent 
to a fortress for one year and to pay the miller for all 
his damages. 

Thus it will be seen that this lawsuit brought out 
again clearly that the monarch could not overthrow a 
court judgment in a civil case even where he was con- 
vinced that gross injustice was done. 

However the principles that state officials could be 
dismissed only upon court decision, and that the sovereign 
could not add to, but only mitigate punishments proclaimed 
by a court in a criminal lawsuit (pardoning power) had 
not then been established, but they came into force not 
long after. 

The “fetish of the logical decision,” as Mr. Tracy 
calls it so ably, has been overcome in Germany. It is the 
general opinion there that to arrive at a right decision 
it is not enough to know the legal rules; they must be 
applied properly and ‘their proper application is only 
possible by examining them from the viewpoint of their 
purpose and by taking into consideration the daily chang- 
ing economic and social forms of life. Thus, in decisions 
of the Reichsgericht such remarks may be found as: 
“The opinion of the lower court considers only the letter 
of the law, it does not do justice to the economic con- 
ditions as they have developed—.” 

The German substantive law is mainly based upon 
a codification which was finished in 1896. But no German 
judge would be satisfied to decide merely in accordance 
with the letter of the law if he realizes that the con- 
ditions of society, and business upon which this rule in 
question was based have materially changed. In this 
respect the German court decisions during the turbulent 
war time and currency inflation period are especially char- 

acteristic. 

Naturally this does not mean that misjudgments are 
not made. But if they are made, the cause is the inade- 
quacy of human judgment, and not of the system. 

It has not always been so. After the school of “Nat- 
ural Law” of which Grotius was the founder went as far 
as to say that besides the positive law there is a higher 
law founded upon nature or divine order to be derived 
from common sense, the reaction followed with the “His- 
torical Schcol” (Savigny); and during the first half of 


the 19th century we find in Germany a jurisdiction which 
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all too often indulges in pure “brain acrobatics with the- 
oretical conceptions.” Against it Jhering started the coun- 
termovement in the middle of the previous century with 
his fight against the “Begriffsjurisprudenz,” and since that 
time the development leads in a straight line up to the 
present time, gaining more and more momentum, especially 


under the influence of the “Freirechtsschule” which started 
with the beginning of the century. 
Dr. Fritz Moses. 


Nore: Dr. Fritz Moses was formerly a judge of the 
Landgericht (Supreme Court of Berlin) and is now as- 
sociated with Marvin and Bergh in their New York Office. 


STANDING AND SPECIAL COMMITTEES 1927-28 


. . . 
Standing Committees 
Admiralty and Maritime Law 
Cuartes R. Hicxox, Chairman, 27 William St., New York City. 
Arrrep Hucer, 18 Broad St., Charleston, S. C. 
T. Catessy Jones, 64 Wall St., New York City. 
Loren GRINSTEAD, 1403 Dexter-Horton Bldg., Seattle, Wash. 
WAM J. Conten, 1506 Packard Bldg., Philadelphia, Pa. 
Air Law 
CuesterR W. CurHett, Chairman, 120 Broadway, New York 
City 
Grorce G. Bocert, Univ. of Chicago Law School, Chicago, III. 
W. Jerrerson Davis, First Nat’l Bk. Bldg., San Diego, Cal. 
Rorert T. SWAINE, 52 William St., New York, N. Y 
Manvet H. Davis, 606 Land Bk. Bldg., Kansas City, Mo. 
American Citizenship 
F. Dumont Situ, Chairman, First Nat'l Bk. Bldg., Hutch- 
inson, Kans. 
Tuomas J. Norton, 1364 Madison Park, Chicago, III. 
Henry J. Hersey, 703 Symes Bldg., Denver, Colo. 
Joun Lorp O'Brian, Iroquois Bldg., Buffalo, N. Y. 


Cassius E. Gates, 609 Central Bldg., Seattle, Wash. 
Commerce 
Rusu C. Butter, Chairman, Monadnock Block, Chicago, IIl. 


Jutivs Henry Conen, 111 Broadway, New York City. 
Tuomas W. Davis, Wilmington, N. C. 
Artour M. Geary, 506 Northwestern Bk. Bldg., Portland, Ore. 
Cuartes R. Fowrer, N. Y. Life Bldg., Minneapolis, Minn. 
Commercial Law and Bankruptcy 
Jacon M. Lasniey, Chairman, Central Nat’l Bank Bldg., St. 
Louis, Mo. 
Henry Deutscu, Plymouth Bldg., Minpeapolis, Minn. 
Wittiam L. Murpny, 502 Montana Bldg., Missoula, Mont. 
Grorce M. Napier, The Capitol, Atlanta, Ga. 
W. I. Evans, 406 Bank of Bay Biscayne Bldg., Miami, Fla. 
Insurance Law 
Witt1am Brosmitu, Chairman, 700 Main St., Hartford, Conn. 
Crarence E. Martin, Martinsburg, W. Va. 
A. H. Brrrain, First Nat'l Bk. Bldg., Wichita Falls, Tex. 
Exwest Pater, Insurance Exchange Bldg., Chicago, III. 
Cuartes M. Dutcuer, Johnson Co. Bk. Bidg., Iowa City, Ia. 
International Law 
- Brown Scott, Chairman, 2 Jackson Place, Washington, 
- & 
Grorce W. WickersHAM, 40 Wall St., New York City. 
Roperick N. Matson, Hynds Bldg., Cheyenne, Wyo. 
Louis G. Catpwext, 7 S, Dearborn St., Chicago, Tit, 
Cuartes Cueney Hype, Kent Hall, Columbia University, 
New York City. 
Jurisprudence and Law Reform 
Henry W. Tart, Chairman, 40 Wall St., New York City. 
Roscoz Pounp, Harvard Law School, Cambridge, Mass. 
Wituiam L. Ransom, 120 Broadway, New York City. 
Merritt. Moores, 1606 Nat. City Bk. Bldg., Indianapolis, Ind. 
Georcr E. Beers, 42 Church St.. New Haven, Conn. 


Pau HowLanp, 802 Engineers Bldg., Cleveland, O. 
E bon . Michigan Univ. Law School, Ann Ar- 
or, Mich. 


Reeves T STRICKLAND, Woodward Bldg., Washington, D. C. 

Wittiam W. Crawrorp, 1106 Inter-Southern Bidg., Louisville, 
y 

Encar L. Woop, 209 Grand Ave., Milwaukee, Wis. 

Grorce B. Rose, Little Rock, Ark. 

Ronert S. Gast, Thatcher Bldg., Pueblo, Colo. 

juste \. Miter, Equitable Bidg., Des Moines. Ia. 

De MAS C, Ripcway, Bartlett Bldg., Los Angeles, Cal. 

ANIEL J, Kenerick, Marine Trust Bldg., Buffalo, N. Y. 


- Legal Aid 
Reci ALD Heser Smitn, Chairman, 60 State St., Boston, Mass. 
orrest C. Donneit, Boatmen’s Bank Bidg., St. Louis, Mo. 
gg WarpweLt, Mills Bidg., 15 Broad &, New York City. 
Wn. C. Coreman, Federal Bidg., Baltimore, Md. 

\RoLD F. Wuure, 137 S. La Salle St., Chicago, III. 





Membership 
EDWARD 4, SON, Chairman, 11 S. La Salle St., Chi- 
cago, Ill. 
Harrison Hewitt, 225 Edward St., New Haven, Conn. 
Yaquene J. Nessit, American Trust Bldg., Birmingham, 


Joun JuneEtt, First Nat. Soo Line Bldg., Minneapolis, Minn. 
Frank E, Currey, Tucson, Ariz. 
Memorials 
Wiuiam P. MacCracken, Jr, Chairman, 209 S. La Salle St, 
Chicago, IIl. 
W. O. Hart, 134 Carondelet St., New Orleans, La. 
Tuomas H. Devine, Opera House Block, Pueblo, Colo. 
Mrs, Littian Frances Fitcu, 125 Riverside Drive, New York, 


Junce Mary M. Bartetme, County Court House, Chicago, III. 
Noteworthy Changes in Statute Law 
Josepn P. CHAmBERLAIN, Chairman, 510 Kent Hall, Columbia 
University, New York City. 
Bruce W. Sansorn, Endicott Bldg., St. Paul, Minn. 
Beverty R. Joverr, 202 McEldowney Bldg., Winchester, Ky. 
Wittiam M. CuHappourne, 165 Broadway, New York City. 
Henry M. Bates, University of Michigan, Ann Arbor, Mich. 
Professional Ethics and Grievances 
THOMAS ae Howe, Chairman, 7 S. Dearborn St., Chi- 
cago, Il. 
Joun Hinxtey, 215 N. Charles St., Baltimore, Md. 
Earte W. Evans, First Nat. Bk. Bidg- Wichita, Kans. 
Georce B. Harris, 890 Union Trust idg., Cleveland, O. 
Martin Consoy, 27 Pine St., New York City. 
Guy A. THompson, Liberty Central Trust Bldg., St. Louis, Mo. 
Wiuuiam MarsHatt Bututt, Inter-Southern Bldg., Louis- 


ville, Ky. 
Publications 
— C. Intemann, Chairman, 31 Nassau St., New York 
ity. 


GRENVILLE CLARK, 31 Nassau St., New York City. 

Joun S. Miizer, Jr., 112 W. Adams St., Chicago, III. 
Harotp B. Bertier, 1612 Market St., Philadelphia, Pa. 
Hon. Georce T. Pace, 605 Federal Bldg., Chicago, Ill. 


Pu 
Watter H. Ecxert, Chairman, 10 S. La Salle St., Chicago, Ill. 
A. G. BarTHoLomew, 1106 Prudential Bldg., Buffalo, N. Y. 
R. ALLAN STEPHENS, First Nat’l Bank Bldg., Springfield, III. 
Cuar.es E. Dunsar, United Fruit Bldg., New Orleans, La. 


Special Committees 

Change Date of Presidential Inauguration 

Levi Cooxe, Chairman, Union Trust Bldg., Washington, D. C. 

James A. Devitt, Oskaloosa, Ia. 

A.rrep C. Cassatt, First Nat. Bk. Bldg., Cincinnati, O. 

Freperick W. MANSFIELD, 18 Tremont St., Boston, Mass. 

Dix H. Rowtanp, 302 Equitable Bldg., Tacoma, Wash. 
Federal Taxation 

Hucu Satrervee, Chairman, 52 William St., New York City. 

Gan Pane Morris, Union Trust Bldg., Washington, 


Rosert N. Mier, 922 Southern Bldg., Washington, D. C. 
Cuares S. CusHine, First Nat. Bk. Bldg., San Francisco, Cal. 
Ausert L. Hopkins, 110 S. Dearborn St., Chicago, Ill. 
Louis A. Lecuer, Trust Co. Bldg., Milwaukee, Wis. 
Maset WaLKer WILLEBRANDT, Department of Justice, Wash- 

ington, D. C. 

Invitation to British and French Bars 

Cuartes E. Hucues, Chairman, 100 Broadway, New York 


City. 
Cuester I. Lone, First Nat. Bk. mate, Wichita, Kans. 
Joun W. Davis, 15 Broad St., New York City. 

R. E. L. Saner, 1412 Magnolia Bidg., Dallas, Tex. 
Gerorce W. WickersHAm, 40 Wall St., New York City. 
Wituram D. Gutariz, 70 Madison Ave., New York City. 
Cuartes S. WHITMAN, 120 Broadway, New York City. 
H. D. Prtssury, Standard Oil Bldg., San Francisco, Cal. 
James Brown Scott, 2 Jackson Place, Washington, D. C. 
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Judicial Salaries 
ALExANpeR B. Anprews, Chairman, 239 Fayetteville St., Ra- 
leigh, N. C. 
Tuomas G. Haicut, 15 Exchange Place, Jersey City, N. J. 
Rosert C. Arston, Citizens & Southern Bank Bldg., Atlanta, 


a. 
Tuomas G. Lone, First Nat. Bk. Bldg., Detroit, Mich. 
Frank H. Swan, 716 Turks Head Bldg., Providence, R. I. 
James C. Denton, Mid-Continent Petroleum Corp., Tulsa, 


Okla. 
Lovicx P. Miies, Bk. of Commerce & Trust Co. Bldg., Mem- 
phis, Tenn. 


Removal of Government Liens on Real Estate 
Joun T. Ricnarps, Chairman, 1017 Marquette Bldg., Chi- 
cago, Il 
Danie. W. Ippincs, 514-20 Harries Bldg., Dayton, O. 
Wa ter C. CHanpier, Columbia Mutual Tower Bldg., Mem- 
phis, Tenn. 

Representatives of A. B. A. to Conference of D tes 
Georce B. Younc, Chairman, 131 State St., Montpelier, Vt. 
Jerr P. Cuanpver, A. G. Bartlett Bldg., Los Angeles, Cal. 
ae Wittram MacCuesney, 30 N. La Salle St., Chicago, 


WuuaM M. Harcest, 222 Market St., Harrisburg, Pa. 
Eucene H. Ancert, 801 Central Nat. Bk. Bldg., St. Louis, Mo. 


Supplements to Canons of Professional Ethics 
Cuaries A. Boston, Chairman, 24 Broad St., New York City. 
E. A. Harriman, Southern Bldg., Washington, D. C. 

Henry Upson Sims, 1010 First Nat. Bk. Bldg., Birmingham, 
Ala. 

Gurney E: New tin, 935 Title Ins. Bldg., Los Angeles, Cal. 

J. Purpon Waricut, 904 Maryland Trust Bldg., Baltimore, Md. 

A. K. Garpner, First Nat. Bk. Bldg., Huron, S. D. 

sie H. H. Piatr, 715 Commerce Bldg., Kansas City, 

0. 
ames A. Baker, Com’'] Bank Bldg., Houston, Tex. 

Tenry E. Davis, F. and M. Bank Bldg., Florence, S. C. 
Tuomas J. Tyne, National Bldg., Nashville, Tenn. 
Tuomas Francis Howe, 7 S. Dearborn St., Chicago, Ill. Ex of. 
Joun Hinktey, 215 N. Charles St., Baltimore, Md. 


Alabama 
Lawrence Cooper, Struve Bldg., Huntsville. 

Ciaupe Ritter, 610-14 First Nat'l Bank Bldg., Birmingham. 
M. C. Stewart, Birmingham. 

J. K. Dixon, Talladega. 

Frep S, Bai, 719 First Nat'l Bank Bldg., Montgomery. 


Alaska 
Artuur G. SHovup, Juneau. 
H. L. Faucxner, 424 Goldstein Bldg., Juneau. 
T. J. Dononog, Cordova. 
Arizona 
Tuomas G. Norris, Prescott. 
Francis M. Hartman, Tucson. 
— W. Murpny, Attorney General of Arizona, Phoenix. 
‘rED Biair Townsenp, Nat'l Bank of Ariz. Bldg., Phoenix. 
James P. Lavin, 315 Fleming Bldg., Phoenix. 


W. H. Arnoxp, State Nat'l Bank Bldg., Texarkana. 

J. H. Carmicuaet, 1009-15 Southern Trust Bldg., Little Rock. 
T. J. Gaucuan, Lock Drawer 470, Camden. 

Asuiey Cocxrit, 901 Southern Trust Bldg., Little Rock. 
Georce B. Rose, 314 W. Markham St., Little Rock. 


California 
Kemper CampPpett, 1408 Chapman Bldg., Los Angeles. 
Roy V. Reppy, 1204 Edison Bldg., Los Angeles. 
Percy V. Lone, 423 Merchants’ Exchange Bldg. San Fran- 
cisco. 
Epwarp F. Treapwe tt, Standard Oil Bldg., San Francisco. 
Justin Mitzer, Univ. of Southern Cal. Law School, Los An- 


geles. 
Canal Zone 
Wuuiam C. Ricsy, Quarry Heights, Panama. 
C. P. Farman, Masonic Temple, Cristobal. 
Fexuix E. Porter, Box 113, Ancon. 


*The first person named in each State is Vice-President and Chair- 
man es-oficio. 
















STATE VICE-PRESIDENTS AND OTHER MEMBERS 
OF LOCAL COUNCILS, 1927-28" 


——_.. 


Earte W. Evans, First Nat. Bk. Bldg., Wichita, Kans. 
Georce B. Harris, 890 Union Trust Bldg., Cleveland, O. 
Guy A. THompson, Liberty Central Bank Bldg., St. Louis, Mo 
Martin Conspoy, 27 Pine St., New York, N. Y. , 
WittiaM MarsHatt Bu titt, Inter-Southern Bldg., Louis- 


ville, Ky. 
Uniform Judicial Procedure 

Tuomas W. Sue ton, Chairman, Nat. Bk. of Commerce Bldg. 

Norfolk, Va. . 
Jacos M. Dickinson, 231 S. La Salle St., Chicago, Ill. 
Epwin W. Situ, 747 Union Trust Bldg., Pittsburgh, Pa. 
Wa ter F. Foster, P. O. Box 103, Lansing, Mich. 
Forney JOHNSTON, 1741 12th Ave., S., Birmingham, Ala. 

Use of the Word “Attorney” 

J. P. Larrey, Chairman, DuPont Bldg., Wilmington, Del, 
Wituiam H. Warkins, Watkins-Easterling Bldg., Jackson, 

Miss. 
FraNnKuin S. Epmonps, 111 S. 15th St., Philadelphia, Pa. 
Wittiam C. SuLtivan, 927 15th St., N. W., Washington, D. C. 
Harry D. Nims, 17 E. 42nd St., New York City. 

Education of Aliens and Naturalization 

Wiutram C. Kinxkeap, Chairman, Hynds Bldg., Cheyenne, 

Wyo. 
James H. Brennan, Kimball Bldg., Boston, Mass. 
Gienn D. Perers, 200 Ruff Bldg.. Hammond, Ind. 
Epwarp F. Treapwe.i, Standard Oil Bldg., San Francisco, 

Cal. 
Francis L. KoH_tMAN, 27 Cedar St., New York City. 


Sub-Commiteee on Celebration of 
Fiftieth Anniversary 


Siras H. Strawn, Chairman Ex-officio, 1400 First Nat'l Bank 
Bldg., Chicago, III. 

Epcar B. Tatman, 30 N. La Salle St., Chicago, II. 

Cuar.es S. WHITMAN, 120 Broadway, New York City. 

Henry Upson Sims, First Nat. Bank Bldg., Birmingham, Ala. 

Epwarp A. ARMSTRONG, 80 Park Place, Newark, N. J. 

J. Weston ALLEN, 327 Tremont Bldg., Boston, Mass. 

James GraFton Rocers, Colorado Nat. Bank Bldg., Denver, 
Colo. 


Chi 
Hewitt D. Ropcer, 11 Yuen Ming Yuen Road, Shanghai. 
Raven A. Frost, Hankow. ; 
Ferno J. ScHunHL, 112 Szechuen Road, Shanghai. 
T. E. Simmance, Hsin Chung Bldg., Bromley Rd., Tientsin. 
Cornect S. Frankiin, P. O. Box 952, Shanghai. 

Colorado 
Rosert J. Pitkin, 409 Equitable Bldg., Denver. — 
Donatp C. McCreery, First Nat’l Bank Bldg., Greeley. 
A. W. McHennprie, Colorado Bldg., Trinidad. 
Merte D. Vincent, Fair Bldg., Grand Junction. 
W. W. Pratt, Alamosa. 

Connecticut 

Epwarp M. Day, 50 State St., Hartford. 
Ernest A. INGLIS, 363 Main St., Middletown. 
Rottrn U. Tyzer, Tylerville. 
Warren F. Cressy, Drawer 851, Stamford. 
Josern G. SHapiro, 945 Main St., Bridgeport. 

Delaware 
CLarence SouTHERLAND, DuPont Bldg., Wilmington. 
Joun P. Larrey, DuPont Bldg., Wilmington. 
Wiuiam Prickett, 814 Equitable Bldg., Wilmington. 
Joun B. Hutton, Dover. 
James M. TunnNeE LL, Georgetown. 

District of Columbia 

Joun Lewis Smiru, Southern Bidg., Washington. 
Ciara Greacen, Gen’l Accounting Office Bldg., Washington. 
Rosert Asu, Munsey Bldg., Washington. 
Cuaries V. Imtay, 1416 F St., Washington. 
Juuius I. Peyser, Investment Bldg., Washington. 

Florida a 
W. I. Evans, 406 Bank of Bay Biscayne Bldg., Miami. 
F. M. Hupson, Townley Bldg., Miami. . 
T. B. Apams, Consolidated Bldg., Box 91, Jacksonville. 
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Vice PRESIDENTS AND OrHer MemBeErs OF Locat CouNcILs 





tovye W. Strum, Supreme Court of Florida, Tallahassee. 
jouw B. SuTTON, Box 1015, Tampa. 
, Georgia 
Tuomas Epwarp Ryats, Macon Nat’l Bank Bldg., Macon. 


Cuarces J. Hitxey, University. 

Davin S. ATKINSON, Commercial Bldg., Savannah. 

Eycar WATKINS, 403 Atlanta Trust Co. Bldg., Atlanta. 

— Swyrne GAMBRELL, 1715 Candler Bldg., Atlanta. 
Hawaii 

fexyamin L. Marx, 507 Stangenwald Bldg., Honolulu. 

W. O, SmitH, Stangenwald Bidg., Honolulu. 

ins B. ANDERSON, Stangenwald Bldg., 

CS. Car-sM1TH, Hilo. 

4 L. Caste, P. O. Box 3349, Honolulu. 
Idaho 


Boise. 


Honolulu. 


1 M. Lampert, Idaho Bldg., 
C L. HeitMan, Rathdrum. 
Frep BascocK, Lewiston. 
cep H. Pererson, Carlson Bldg., 
Cuartes P. McCarruy, Boise. 
Illinois 
0. P. WESTERVELT, 1400 Peoria Life Bldg., Peoria. 


Pocatello. 


CrarenceE P. DENNING, 160 N. La Salle St., Chicago. 

Warren B. Bucxtey, 38 S. Dearborn St., Chicago. 

Georce H. WILSON, Quincy. 

loun E. Hocan, First Nat'l Bank Bidg., Taylorville. 
Indiana 


Moores, 1606 Nat’l City Bank Bldg., Indianapolis. 
W. W. Mitier, 548 Broadway, Gary. 

Freon C. GAuse, 1300 Fletcher Trust Bldg., Indianapolis. 

Pav. McNutt, Indiana Univ. School of Law, Bloomington. 
Georce O. Dix, 1002 Citizens Trust Bldg., Terre Haute. 


MERRILI 


Iowa 
Westey Martin, 713 Des Moines St., 
E. M. Carr, Manchester. 
Joun M. Grim, 908 American Trust Bldg., Cedar Rapids. 
Truman S. Stevens, c/o Clerk of Supreme Court, Des 


; 
Moines 


Webster City. 


D.C. Suit, 318 Davidson Bldg., Sioux City. 
Kansas 
Rozsert Stone, 807 Nat’l Reserve Bldg., Topeka. 
C. H. Brooxs, Beacon Bldg., Wichita. 
Gizert H. Fritu, Emporia Nat’l Bank Bldg., 
S. H. Aten, Crawford Bldg., Topeka. 
Dovetas Hupson, 5 Marble Bldg., Fort Scott. 
Kentucky 
Witttam W. CrawForp, 1106 Inter-Southern Bldg., Louisville. 
R. R. Frrenp, Irvine. 
B. R. Jovert, 202 McEldowney Bldg., Winchester. 
Denis Dunpon, Paris. 
U. J. Howarp, 710 Coppin Bldg., Covington. 
Louisiana 
Benepict Gessner, Marine Bank Bldg., New Orleans. 
avid B. Samuet, Judge of City Court, Shreveport. 
Foster, U. S. District Court, New Orleans. 
vt, Attorney General’s Office, New Orleans. 
I. Merrick, 1107 Canal Commercial Bldg., New Orleans. 
Maine 
tcH1E, P. O. Square, Belfast. 
W Fisher, 107 Winthrop St., Augusta. 
Harry L. Cram, 102 Exchange St., Portland. 


Emporia. 


Rumford. 


Ratpu T. Parker, 114 Congress St., } 
WituiaMm B. Sxkexton, 491 Main St., Lewiston. 


Maryland 

Wa ter I. Dawkrns, 1120 Fidelity Bldg., Baltimore. 
Watter C. Capper, 10 Water St., Cumberland. 
Witu1aM P. Lyons, 818 Fidelity Bldg., Baltimore. 
J. Purpon Waricut, 904 Maryland Trust Bldg., Baltimore. 
Watter L. Criark, 1319 Fidelity Bldg., Baltimore. 

Massachusetts 
StouGuTton BELL, 60 State St., Boston. 
Emma F. Scuorievp, 272 State House, Boston. 
Wituiam A. Burns, 77 Wendell Ave., Pittsfield. 
Daniet W. Lincoin, 708 Slater Bldg., Worcester. 
Wa tter M. KENDALL, 214 Bronson Bldg., Attleboro. 


Michi 
Frep G. Dewey, 2005 Dime Bank Bldg., Detroit. 
Hersert V. BArsour, 2106 First Nat'l Bank Bldg., Detroit. 
Rozserts P. Hupson, 508 Adams Bldg., Sault Ste. Marie. 
Epson R. SUNDERLAND, 1510 Cambridge Road, Ann Arbor. 
Wittiam K, Cute, 806 Michigan Trust Bldg., Grand Rapids. 


Minnesota 
Currrorp L. Hitton, 102 State Capitol, St. Paul. 
ALLAN Briccs, 597 Lincoln Ave., St. Pau 
FLoRENCE SELANDER, 614 N. Y. Life Bldg., Minneapolis. 
Herpert M. Bierce, Hirsch Block, Winona. 
H. G. MippauGu, 305 Sellwood Bldg., Duluth. 


Mississippi 
D. W. Houston, Harrison Bldg., Aberdeen. 
Jutian ALexanper, Capital Nat'l Bank Bldg., Jackson. 
A. S. Bozeman, Miazza-Woods Bldg., Meridian. 
C. S. Street, Laurel. 
R. E. Witzourn, Citizens Nat'l Bank Bldg., Meridian. 
Missouri 
CLARENCE I, SpeLLMAN, 819 N. Y. Life Bldg., Kansas City. 
Daniet V. Howe i, 1115 Commerce Bldg., Kansas City. 
James E. Kine, Boatmen’s Bank Bldg., St. Louis. 
Joun S. Boyer, 705 Corby Bldg., St. Joseph. 
Harry E, ALExaAnper, Cape Girardeau, 
Montana 
A. N. Wuitiock, 415 Connell Ave., Missoula. 
W. H. Hoover, First Nat’l Bank Bldg., Great Falls. 
W. M. Jounston, 403 Electric Bldg., Billings. 
E. C. Day, Union Bank Bldg., Helena. 
E. L. Watton, Bainville. 


ras. 
Cuartes E, Matson, 826 Terminal Bldg., Lincoln. 
Howarp Saxton, 949 Omaha Nat'l Bank Bldg., Omaha. 
Marcaret J. Carns, 1734 So. 17th St., Lincoln. 
Rozert D. Neety, 800 Banker Theatre Bldg., Omaha. 
Epwarp R. Burke, 800 First Nat’l Bank Bldg., Omaha. 
Nevada 
Everett W. Cueney, Reno. 
Frank H. Norcross, Cheney Bldg., Reno. 
A. L. Harecut, Fallon. 
Tuomas F. Moran, 1075 Sierra St., Reno. 
WiiiaM E. Orr, P. O. Box 302, Las Vegas. 
New Hampshire 
Lesuie P. Snow, Rochester Trust Co. Bldg., 
Georce T. HuGHeEs, 87 Washington St., 
James W. Remick, Concord. 
Jeremy R. Wavpron, 4 Market St., Portsmouth. 
Puituie H. Fauckner, Sentinel Bldg., Keene. 


Rochester. 
Dover. 
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(TheBlue Book of) Fk, VWI DENCE 


Second Edition 1926—6 vols., $60. Sold on Terms. 
of, and many chapters added to the earlier edition, with a practical index. 


YOUR LIBRARY NEEDS THIS PUBLICATION 
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New Jersey 
Wayne Dumont, Paterson. 
Georce A. Bourceors, Law Bldg., Atlantic City. 
Samuet H. Ricwarps, 106 Market St., Camden. 
Reynier J. WortenpyKe, 15 Exchange Place, Jersey City. 
Duane E. Minarp, 24 Branford Place, Newark. 

New Mexico 
Epwin C. Crampton, P. O. Box 101, Raton. 
Crarence M., Borrts, First Nat'l Bank Blidg., Albuquerque. 
Merritt C. Mecuem, Albuquerque. 
Francis C. Witson, Salmon Bldg., Santa Fe. 
Wiutiam G. Haypon, Pioneer Block, East Las Vegas. 

New York 
Cuaries A. Boston, 24 Broad St., New York City. 
Henry K. Davis, 140 Nassau St., New York. 
Epwarp J. Byrne, 186 Joralemon St., Brooklyn. 
Jutrus Iticn, 78 State St., Albany. 
Simon FLeriscHMANN, 603 Morgan Bldg., Buffalo. 

North Carolina 
KaTHerine R. Everett, Box 452, Durham. 
KinGcstanp Van WINKLE, Box 33, Asheville. 
I. M. Batvey, 1421 Scales St., Raleigh. 
Cuaries U. Harris, Lawyers Bidg., Raleigh. 
Gerorce C. Green, Weldon. 
North Dakota 

Ciype L. Youne, City Nat’! Bank Bldg., Bismarck. 
Joun Kwaur, Jamestown. 
W. A. McIntyre, Box 418, Grand Forks. 
E. B. Goss, 355 Main St., Minot. 
L. R. Nostpat, Rugby. 


hio 
:. S. Morton, 42 E. Gay St., Columbus. 
Murray M. SHoemaker, 1814 First Nat'l Bank Bldg., 
cinnati. 
Maurice Bernon, 1980 Union Trust Bldg., Cleveland. 
Wa ter G. Kirxsripve, 934 Spitzer Bldg., Toledo. 
W. E. Staspaucn, 2nd National Bank Bldg., Akron. 


Oklahoma 
H. D. Henry, Mangum. 
Joun H. Moster, Muskogee. 
W. K. Moore, Marland Oil Co., Ponca City. 
Auvin Ricnarps, Pure Oil Co., Tulsa. 
Craupe Now tn, First Nat’l Bank Bldg., Oklahoma City. 


Cin- 


on 
Ricnarp W. Montacvue, 1310 Yeon Bldg., Portland. 
Avzert B. Rincway, 358 U. S. Nat'l Bank Bldg., Portland. 
T. T. Bennett, Southwestern Bank Bldg., Marshfield. 
Artuur M. Geary, 506 N. W. Bank Bldg., Portland. 
James H. Nicnotrs, 201 Sommer Bidg., Baker. 


Philadelphia. 


Pennsylv 
Harotp B. Berrter, 1612 Market St., 
Post Office Bldg., 


Frevertck P. ScHoonmaKker, U. S. Court, 
Pittsburgh. 

W. J. Fitzceraco, Scranton Life Bldg., Scranton. 
R. K. Arkin, Johnson Bidg., New Castle. 
A. T. Srarzce, Honesdale. 

Philippine Islands 
Clyne A. DeWrrr, P. O. Box 760, Manila. 
CHartes A. Mc DonoucH, Roxas Bldg. Manila. 
Jose Apap SANTOoS, Roxas Blidg., Manila. 
L. D. Locxwoop, P. O. Box 1169, Manila. 
Jose Yuto, Pacific Bldg., Manila. 

Porto Rico 
F. Soro Gras, Box 404, Cruz 1, San Juan. 
AIME Sirre, Jr., Ochoa Bidg., San Juan. 
. Roprtcvez Serra, San Juan. 

O. B. Frazer, Box 225, San Juan. 


R. Rivera Zayas, San Juan. 
Rhode Island 
Treopore Francis Green, 1138 Hospital Trust Bldg., Provi- 


dence. 
Henry C. Hart, Hospital Trust Bldg., Providence. 
oun W. Sweenty, Supreme Court, Providence. 
mi1am W. Moss, 1511 Turks Head Bldg., Providence. 
James C. Comins, 15 Westminster St., Providence. 
South Carolina 
Simeon. Hype, Peoples Office B 


Charleston. 
B Netson FRIERson, Liberty Nat "Bank Bidg., Columbia. 
H. Browx, Andrews Law Bidg., Spartanburg 


R. B. Herperr, Nat'l L. & Ex. Bk. Bldg., Columbia. 
M. C. Woops, Marion. 


South Dakota 
Tore Teicen, Sioux Falls. 
R. E. Witty, Platte. 





U. S. G. CHerry, 304 Boyce Greeley Bldg., Sioux Falls. 
Kart Goipsmiru, Pierre Nat'l Bank Bldg., Pierre. 
Georce Puiuips, Box 624, Rapid City. 
Tennessee 
Cnas. N. Burcu, 1006 Exchange Bldg., Memphis. 
Joe V. WiutiaMs, 1011 Hamilton Nat'l Bank Bldg., Chatta 
nooga. 

GILEs a 607 American Trust Bldg., Nashville 
Pui M. CANALE, Bank of Commerce Bidg., Memphis. 
Joun A. CHAMBLISS, Provident Bldg., Chattanooga. 

Texas 
T. W. Davinson, Davidson-Blalock Bldg., Marshall. 
Cuampe G. Carter, Jr., Alamo Bank Bldg., San Antonio. 
W. Erskine Wiiuiams, 408 Texas Nat’! Bank Bldg, Ft. Worth 
Parmer Hutcueson, c/o Baker, 

Houston. 

Avex, S. Coxe, Dallas. 

Utah 
Georce H. Situ, 508 Deseret News Bldg., Salt Lake City. 
R. W. Youns, Vermont Bidg., Salt Lake City. 
O. K. Cray, Court House, Price. 
Jos. E. EVANS, David Eccles Bidg., Ogden. 
Harotp M. STrepHENs, 920 Continental Bldg., Salt Lake City 

Vermont 

Frep. M. Butver, Rutland. 
Georce M. Powers, Morrisville. 
Frank L. Fisu, Vergennes. 
A. P. Carpenter, Brattleboro. 
Water S. Fenton, Mead Bldg., Rutland. 


Virginia 
James R. Caton, 111 S. Fairfax St., Alexandria. 
E. L. Greever, Tazewell. 
C. M. Cuicuester, 903 State Office Bldg., Richmond. 
A. W. Patterson, 1136 Mutual Bldg., Richmond. 
T. Herm Jones, 405 Nat'l Bank of Commerce, Norfolk. 
Washington 
Ben H. Kizer, 1230 Old Nat. Bank Bldg., Spokane. 
GLENN J. Farrproox, 1002 Alaska Bldg., Seattle. 
J. H. Gorpon, 1204 Puget Sound Bank Bldg., Tacoma. 
Jos. McCartuy, Paulsen Bldg., Spokane. 
C. D. CunnincHam, Centralia State Bk. Bldg., Centralia. 
West Virginia 
Tom B. Foutk, Central Union Trust Bldg., Wheeling. 
Cwar.es J. FAULKNER, Martinsburg. 
H, Camppect Ricnarps, Wheeling Bank & Trust Co., Wheel- 
ing. 
C. W. Fiesuer, Gassaway. 
Desert T. Rosinson, P. O. Box 1104, Charleston. 
Wisconsin 
Epcar L. Woop, 404 Security Bldg., Milwaukee. 
Apotpn R. Janecky, Badger Bidg.. Racine. 
Cuartes H. Casuin, Lock Box 255, Stevens Point 
Espen R. M1nawAn, Minahan Bldg., Green Bay. 
Frank T. Boeset, 308 Caswell Bldg., Milwaukee. 
Wyoming 
A. C. Campsett, Hynds Bldg. Box 577, Cheyenne. 
H. B. Henperson, Jr., 414 Hynds Bldg., Cheyenne. 
H. Gienn KInSLey, First Nat'l Bank Bidg., Sheridan 
Harry B. DurHAm, 402 Midwest Bldg., Casper. 
Joun L. Sawyer, Torrington. 





WHERE THE JOURNAL IS ON SALE 
The American Bar Association Journal is on sale at the 
following places: 
New York, Brentano’s, 1 W. 47th St. 


Chicago, Brentano’s, 218 So. Wabash Ave.; Post Office 
News Co., 31 West Monroe St. 


Denver, Colo.—Herrick Book & Stationery Co. 9 
Fifteenth St. 

Los Angeles, Calif—The Jones Book Store, 496-4 
W. 6th St. 

Detroit, Mich.—John V. Sheehan & Co., 1550 Wood 
ward Ave. 

Baltimore, Md.—The Norman, Remington Co., Charles 
St., at Mulberry. 
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Botts, Parker & Garwood. 
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7h If You Don’t Own A.L.R 
' 
| ou Von t Uwn A.L.K. 
| 
-You’re Overlooking Something Good 
..| Youre Overlooking Something Go 

/ 
City 

' |, Because A.L.R. is modern and up to date in every respect. No new 
City ; question or change in the law occurs without its being recorded in this 

' work, both through cases and annotations. 

/ 2. Because A.L.R furnishes more law per inch than any other work— 

; a decided advantage if your shelf space is limited. 

; 3. Because A.L R. annotation is the best that can be made by editors 

i with years of experience. They examine each individual case in point, 

' analyze, classify and explain its relation to other cases, and after 

; examining all cases on the subject under consideration state the law 

/ impartially and concisely. 

nee { 
' 4. Because many courts have decided cases, and even reversed their 
; former decisions, on the strength of the editor’s comment and reasoning 
i in an A.L.R. annotation, and if you do not know of these comments you 
' are at a disadvantage in arguing for or against a question. 
/ 
‘ 5 Because A.L.R. has the largest subscription list of any set of reports 
ever published which is convincing evidence of the value lawyers every- 
where place on the A.L.R. as an aid in winning cases. 
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Berry Law of Automobiles— Fifth Edition 


By C. P. BERRY 
of the St. Louis Bar 


—_ * 


CHAPTER HEADINGS 


Insurance. 

Legal Status. 

Filling Stations. 

Frightening Horses. 

Injuries to Pedestrians. 

State Police Regulations. 

Regulatory Terms Defined. 

Injuries Boarding Street Cars. 

Violation of Police Regulations. 

The Garageman and Repairman. 
Collisions Between Automobiles. 
Injuries from Defective Highways. 
Recovery for Damage to Automobile. 
Municipal or Local Police Regulations. 
Federal Laws Affecting the Automobile. 
Injuries to Occupant other than Driver. 
Collisions with other Vehicles or Animals. 
Liability of Owner for Injuries to Chauffeur. 


Callaghan & Co., Inc. 


SINCE 1864 











One Volume, $16.00 





CHAPTER HEADINGS 
Sales. 
The Garage, 
The Chauffeur. 


State License Laws. 

Injuries to Children. 

Definitions and History. 

Registration and Licensing. 

Collisions with Street Cars. 

The Agent and Manufacturer. 

Collisions with Railroad Trains. 

Rights and Duties on Highways. 
Municipal or Local License Laws. 

The Automobile in Public Service. 
Liability of Manufacturer for Defects. 
Evidence of Speed and as to Stopping. 
Liability of Owner for Acts of Chauffeur. 
Injuries to Persons Employed in Streets. 
Liability of Owner when Operated by Others. 


401 East Ohio Street 
CHICAGO 



























want of jurisdiction. 
contained the following : 


Review of Recent Supreme Court 


Decisions 
(Continued from page 500) 


The fact that a bill seeking appointment of a receiver 


of a corporation is brought in a State other than that of 
the incorporation may lead the court to decline to interfere 


as a matter of comity or for want of equity; or it may re 


quire the court to limit the scope of the relief granted. But 
the fact of incorporation under the laws of another State 


does not preclude jurisdiction. 


With respect to this the opinion 


object to the venue, it failed to appeal from the decree con- 
tinuing the appointment of the receivers, when the case 
was heard upon the order to show cause; and that it stood 
by in silence while the receivers were borrowing and spend 
ing money upon its property, thus taking the benetit of 
their action. aaa 

It is settled that where a receiver is appointed in a 
stockholders’ suit by a federal court having jurisdiction, 
and the appointment is held on review to have been wrongly 
made, the Court may, in the exercise of its judicial discre- 
tion, require that the receivers’ charges be paid either by 
the corporation or by the unsuccessful plaintiff. (Citing 
cases.) And where a court, in the exercise of jurisdiction. 
has erroneously appointed a receiver, the acquiescence of 
the defendant may influence the court, in its discretion, to 





Finally the learned Justice discussed the grounds 
for holding the corporation liable for the charges in 





make the receivership expenses a charge upon the fund 
It was well within the discretion of the District Court 
to charge the fund in the case at bar. 




























question and argued that the trial court’s erroneous The case was argued by Messrs. James J. Lynch 
assumption that it was lacking jurisdiction did not con- ang George W. C. McCarter for petitioner and by Mr. 
clusively deprive it of jurisdiction to charge the costs. Merritt Lane for the respondent. . 

This point and the final holding were made clear in 





parts of the opinion as follows: 


The District Court, assuming erroneously that it was 
without jurisdiction of the cause, based the order of pay- 
ment solely on a supposed exception to the rule which denies 
to a court lacking jurisdiction the power to allow receiver's 
charges. According to the supposed exception, a party who 
has acquiesced and has thereby joined in misleading the 
Court into an erroneous exercise of jurisdiction, may not 
complain when he is, thereafter, saddled with the charges 
And he will be held to have acquiesced, despite a challenge 
of the Jurisdiction, if his challenge was placed wholly upon 
an untenable ground; for, by objecting only on the un- 
tenable ground, he may have misled the court as much if he 
had not objected at all. The trial court rested its finding 
of acquiescence on the fact that, while vigorously oppos- 
ing continuance of the receivership on other grounds, the 
corporation did not intimate a lack of jurisdiction until 
months after the appointment; that, aside from failing to 


Judge Matson Honored 

Roderick N. Matson, of Cheyenne, Wyoming, 
member of the General Council from that state, was, 
on the 14th day of September, 1927, the recipient of 
the degree of Doctor of Laws. This degree was 
conferred upon him by Syracuse University at a 
special convocation held for that purpose in the 
University chapel at Syracuse, N. Y. 

Judge Matson has served as a judge of the 
District Court in the state of Wyoming, has been 
a member of the International Law Committee of 
the American Bar Association for several years, an 
is at the present time a Commissioner of the United 
States to the International Exposition to be open 
in Seville, Spain, October 12th, 1928. 
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StaTe Bar Association News 





Michigan State Bar’s Annual 
Meeting 
Michigan, was the place se- 


Jackson, 

ected for the  thirty-seventh annual 
meeting of the Michigan State Bar As- 
aociation, held September 8th and 9th, 
with headquarters at the new Hayes 
iy ig Michigan Circuit Judges 


held its session in the same 
tember 8th, and many of the 
ained over to attend the ses- 
; and banquet of the Bar meeting. 
ddress of welcome was given by 
rable Benjamin Williams, 
President of the Jackson County Bar 
\csociation, and responded to by Mr. 
Henry C. Walters, Vice-president of the 
State Association. 

Two addresses of 
the opening 









interest were pre- 
session. Mr. 
Dwight G. McCarty of Emmetsburg, 
author and expert on the sub- 
law office management and ef- 
ncy methods, spoke on “Our Chang- 
aw Practice.” The speaker called 
the great changes in the 
the law which have been 
ght about by the changes in the 
ind us and the need of adoption 
y the lawyer, of modern methods of 
management, if he is to do his 
est for his client and himself. Mr. 
McCarty brought with him an exhibit 
f fort and mechanical devices used 
e which he explained to a 
arge number of interested lawyers. 
Mr St uart E. Knappen of Grand Rap- 
is, President of the Association, chose 
subject of his presidential ad- 
The Law in Partial Eclipse.” In 
ightful and scholarly paper, the 
inted out the respect which, 
an earlier time, our people had paid 
s law, and its effect upon the 
operation of our republican 


sente i at 


lowa 


ect 





ttention to 
ractice al 


ress 





eovernment. He called atten- 
he change which has taken 
lace and made us, from a law-abiding 
»a lawless people. With the change 
ndustrial life has come a host ot 
egulatory measures, and a building up 
ment by bureaucracy. Once 
the road to regulation, legis- 
passed to regulations of the 
ives of individauls, so that the 
zen can scarcely go through 
isual daily activities without break- 
rule prescribed for his con- 

\ measure of return to individual 


average 











nscience,” said the speaker, “in the 
stead rigid enactments, arbitrarily 
nixed standards of conduct and visitorial 
owers, is the indicated road to renewed 
reverence for our constitution and laws. 
‘ot until the American people realize 
t seem likely that nation and 
covernment will again become one and 
¢ rning session on September 

th was pened by an address by the 
norable Paul King, Referee in Bank- 

tey f he Eastern District of Michi- 
an. Mr. King gave a brief but inter- 
esting torical summary of bankruptcy 
fatutes this country. He showed 
he great economic necessity of a thor- 
ugh an efficient bankruptcy law and 
Practice, discussed the recent amend- 
+p to « ir federal bankruptcy statute 
-., pointed out what desirable features 
— be borrowed from foreign sys- 
Panag Committee on Legislation and 
the cha rm, in a report presented by 
oe rms Mr. Alva M. Cummins of 
aa ng. c alled attention to the appoint- 





a a committee by the governor, 
rsuant to a statute passed at the last 






session of the legislature, to confer with 
the Supreme Court and suggest needed 
revisions of rules of practice and pro- 
cedure. The report called attention to 
and asked the opinion of the Bar as to 
a suggested revision of appellate pro- 
cedure outlined in a report of the com- 
mittee for 1926. It recommended a re- 
vision in court rules to make more ef- 
fective the authority of the court in mat- 
ters involving disputes between attorney 
and client, to avoid the necessity of 
the client resorting to separate suit. 
Other recommendations were a simplifi- 
cation in the form of statute providing 
for instruments in which married women 
become jointly liable with their hus- 
bands; for provision for subjecting 
property held by entirety to the claims 
of individual creditors; abrogation of the 
rule piohibiting husband or wife from 
testifying against each other in adultery 
cases; and a modification, amounting 
practically to repeal, of the “dead man 
statute, as to evidence. The recommen- 
dations were received, but not acted 
upon, by .the Association. 

In a paper entitled “The Institute’s 
Restatement and Michigan Law,” Her- 
bert F. Goodrich, Professor of Law at 
the University of Michigan, summarized 
the plan of restating the law by the 
American Law Institute, and showed 
how the Michigan cases and statutes 
fitted in with the law as set forth in 
a portion of the Restatement of Conflict 
of Laws. 

A forceful and clear discussion of a 
piece of litigation of great interest to the 
people of Michigan was presented in 
the address of Honorable W. W. Potter, 
Attorney-General of Michigan, called 
“Michigan’s Rights in the Waters of 
the Great Lakes.” Mr. Potter gave the 
history of the development of the legal 
controversy growing out of the Chicago 
drainage canal and outlined the position 
of the State of Michigan in the litiga- 
tion now in process. 

The Membership Committee reported 
the addition of more than one hundred 
new members of the Association. The 
Committee on Legal Aid reported the 
formation of a state-wide system of legal 
aid under the auspices of the Bar Asso- 
ciation’s Committee. In those cities 
where legal aid societies are established, 
the work is done through such organi- 
zations; in others lawyers have ex- 
pressed their willingness to co-operate 
with the Bar Association Committee . A 
special committee on Judicial Selection 
recommended that the committee on this 
subject be made a standing committee, 
recommended methods of participation 
by the Bar in the selection of Judges, 
and an increased length of term for 
judges. In accordance with a resolu- 
tion contained in the report of the Com- 
mittee on Co-operation with the Amer- 
ican Law Institute, it was voted to pub- 
lish a Michigan annotated edition of 
the Restatement of Conflict of Laws, 
and to send copies thereof to all mem- 
bers of the Association. Reports were 
also presented by Committees on Legal 
Education, Grievances, and History. 

Officers elected for the forthcoming 


year are as follows: President, Mr. 
Henry C. Walters, of Detroit; Vice- 
President, Mr. Alvah M. Cummins, 


Lansing; Secretary, Herbert F. Good- 
rich, Ann Arbor; Treasurer, Don T. Mc- 
Kone, Jackson. Directors elected were: 
Oscar C. Hull, Detroit; Charles L. Rob- 
ertson, Adrian; H. C. Jackson, Kalama- 
z00; John J. Sterling, Benton Harbor; 
Clare J. Hall, Grand Rapids; J. F. Wil- 
son, Port Huron; Dean W. Kelley, Lan- 









Save YourEyes 


Dr. C. W. Trail says: — “When I 
am not using the Farringion, my wife 
és using it; when my wife is not using 
it, our 8-year old daughter is using it. 
Every home should have at least one.” 
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Atl ast—a Long Felt Human Want is Filled by this 
great necessity—Dr. Farrington’s portable 


Reading Table “t.;° 


Conserves Life of Your ci 


Here is the helper you have always needed. It saves 
your eyes—conserves your energy—insures correct 
post ure—prevents eyestrain—per mits concentration 
with real relaxation and absolute comfort. The 
FARRINGTON supports 8, magazines, read- 
ing matter, typewrner, writing materials, etc., at 
just the | t angle to insure correct vision, 
regardless tion. It will help everyone who 
reads, writes, draws, etc. 


IDEAL FOR CHILDREN 
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joy Wi 


size, resting KR ina 

ing Thousands 
will wee bane @ new joy 
reading ing while resting.” 


With the Pesrtagten s every 
pacity for mental an. 
Sit right—read right—feel right 


Think what this means! Comfort, enjoyment, great- 
er mental and + phew a Greater facility for 
the mechanics of reading and writing. Genuine re- 
laxation. The Farrington allows you to assume a 
comfortable position when reading, writing, etc. 


Indispensable to Invalids 


Used with de- 


invalid or cri 
pled patient in 


tal or sanita- 
rium. 4 


or in the 
camp for 
eating, 
cards, etc. 


Usable in so many ways. 
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sing; Jerome Weadock, Saginaw; H. H. 
Smedley, Muskegon; James E. Duffy, 
Bay City; Robert Hudson, Sault Ste. 
Marie; Thomas Clancey, Ishpeming; 
Carl V. Essery, Detroit. 

An informal dinner and evening party 
was enjoyed at the Jackson Country 
Club on Thursday evening, September 
8th. The banquet of the Association 
was held at the Jackson City Club, Sep- 
tember 9th. Mr. Leland S. Bisbee of 
Jackson was toastmaster. Addresses 
were made by Honorable Louis Fead, 
president of the Michigan Judges Asso- 
ciation, who spoke on “The Lawyer and 
the Public’; Honorable James O. Mur- 
fin of Detroit, who spoke on “The Law- 
yer and the Court.” The last speaker 
was Honorable William Marshall Bul- 
litt, of Louisville, Kentucky, former So- 
licitor General of the United States. He 
spoke on “The Supreme Court and the 
Constitution.” 

Invitations for next year’s meeting 
were received from Detroit, Grand 
Rapids, and Bay City. Determination 
of the question was left to be settled 
later by the Directors. 





At the semi-annual meeting of the Bi 
County, Mich., Bar Association, the fol- 
lowing officers were elected: John S 
Tennant of Carson City, President; J. 
Clyde Watt of Ionia, Vice-President; 
and Morris Davis of Stanton, Secretary- 
Treasurer. The board of directors was 
rechosen, 


The Detroit, (Mich.) Bar Association, 
at its annual meeting June 13, 1927, 
elected Henry M. Butzer, president: 
Clifford G. Dyer, first vice-president: 
Matthew H. Bishop, second vice-presi- 
dent; John C. Bills, treasurer; Wesley 
L. Nutten, secretary. 


The Whiteside County (Ill.) Bar As- 
sociation at a meeting held April 7, 
elected the following officers: Judge 
Carl E. Sheldon, Sterling, President: 
Luther A. Ramsay, Morrison, vice-presi- 
dent; Vincent A. Bell, Fulton, Secretary; 
and C. E. Woodburn, Sterling, Treas- 
urer, 


At a meeting of the Iron County 
(Mich.) Bar Association at Crystal 
Falls. Mich., L. A. Lyon was re-elected 
President and Howard A. McDonough, 
Secretary. 


The Cowlitz County (Wash.) Bar As- 
sociation at its weekly luncheon meet- 
ing in Kelso, May 23rd, elected A. H. 
Imus, President; R. J. Quinn, Vice- 
President; and Cecil Hallin, Secretary. 


The Eighth Judicial District (Minn.) 
Bar Association was organized on May 
9 and the following officers were elected: 
Tudge C. M. Tifft. Glencoe, honorarY 
President: P. W. Morrison, Norwood, 
President: F. C. Irwin, Belle Plaine. 
Vice-President; O. S. Vesta, Arlington, 
Secretary and Treasurer; and C. W. 
Quandt, Sam G. Anderson, C. C. Ko- 
lars, G. S. Sullivan and J. J. Fahey. 
members of the Executive Council. 


The Nacogdoches County (Tex.) Bar 
Association at a recent meeting elected 
the following officers: A. T. Russell. 
President; V. E. Middlebrook, Vice- 
President: Ralph McAlister, Secretary- 
Treasurer. 


Attorneys of the Fifteenth Judicial 
Circuit (Mich.), at a meeting in Ash- 
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THE LAW OF TERRITORIAL WATERS 
AND 
MARITIME JURISDICTION 


The Nature and Extent of Civil and Criminal Jurisdiction 
in Marginal Seas as evidenced by Decisions of National 
and International Courts, STATUTES, TREATIES, 
STATE PAPERS, TEXT WRITERS, and GENERAL 
PRINCIPLES OF INTERNATIONAL LAW. 


A detailed treatment of the status of ships in port, the 
three-mile limit, the high seas and other maritime legal 

uestions of local and international concern, including the 

rst full discussion, based on the court decisions and official 
diplomatic records, of the coastal rum-smuggling problems 
of the United States (including the Supreme Court's deci- 
sion of April 11, 1927, with Addenda covering two Supreme 
Court decisions of May 31, 1927, and listing lower federal 
court decisions up to August 15, 1927). 


FEDERAL COURT DECISIONS cited are to the U. S. 
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ED; SUPREME COURT REPORTER and FEDERAL 
REPORTER. 
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The Fourteenth Judicial District 
(Minn.) Bar Association, at its meet- 
ing in Crookston in June, elected Martin President; Lucius Miller, Crookston 
O’Brien, Crookston, President; Charles Secretary, and W. P. Murphy, Trea* 
E. Baughton, Red Lake Falls, Vice- urer. 






















